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ART. L — THE PRINCE CONSORT. 

In our Number for last February we called the attention of 
our readers to the absurd clamour which had been raised 
against the Prince Consort fpr interfering in public affairs by 
giving his advice to the Sovereign, — a clamour proceeding 
upon the grossest ignorance both of the Law and the history 
of this country. A very well-timed pamphlet had been pub- 
lished by a lawyer, manifestly in no connexion whatever with 
the Prince, or the Court, or the Government, as was plainly 
proved by his not being aware that His Royal Highness had 
never been sworn as a Privy Councillor, the etiquette (as it 
afterwards appeared) requiring the oath to be dispensed with. 
This circumstance in no way affected the argument, which, 
as we showed, proved most unanswerably that the whole 
ground of objection to the Prince's interference failed ; that 
he was as entirely responsible as any other adviser of the 
Crown ; that he would have been responsible even if he had 
not been a Privy Councillor ; and that high and responsible 
offices have been again and again held by members of the 
Royal Family not more answerable, both in fact and in Law, 
than the Prince, for their conduct, including their advice to 
the Sovereign. It was, perhaps, fortunate for His Royal 
Highness that such gross, and indeed ridiculous, exaggerations 
had been mixed up with the more temperate objections taken 
to his conduct. For certainly if he had occasionally over- 
stept the bounds of a sound discretion, in meddling with 
matters whether of foreign or of domestic policy which might 
most conveniently be left to the Ministers of the Crown, or 
if any blame had been due to him in any respect, (a thing 
Vol. XXL— Nov.4854. B 



2 The Prince Consort. 

which^ as we at the time observed^ was eminently unlikely, 
considering the extraordinary prudence which had ever dis- 
tinguished him,) it is certain that the wild extravagance of 
the outcry raised against him would have sufficed to secure 
his acquittal upon any such trifling, such comparatively in- 
significant, charges. 

Parliament met soon after ; and even before the subject 
could be broached there, the grossness of the exaggeration 
had put an end to the whole, or nearly the whole, of the 
attacks. The Prince had then to undergo the advocacy of 
his supporters, of whom, as generally happens, some showed 
more zeal than judgment. But he was fortunate again; for 
instead of being injured by them, as often happens, these in- 
judicious advocates only damaged themselves. We shall 
refer to two examples ; one, if not both, of which touches the 
legal view of the case, — that view which alone brings the 
subject within our cognisance. We must, however, preface 
our observations, in further justice to the Prince, by remark- 
ing that his own conduct, whether under the pressure of the 
attacks he was exposed to, or since these had died the natural 
death of gromidless calumnies, has been exemplary. We 
will give one remarkable instance of this. The clumsy and 
overdone flattery of the City, in proposing to raise a statue, 
had greatly disgusted the community, and the rather be- 
cause a severe pressure had been exerted on many persons in 
official stations, especially on those connected with the Court, 
in order to obtain subscriptions, whereby the contrivers of 
the scheme might be the better enabled to perform the part 
of parasites, or peradventure to obtain some of the dis- 
tinctions in which the civic mind delights. Men had mar- 
velled at the Prince not at once intimating, what all considered 
must be his wish, that this most unseemly proceeding should 
be stopt, as it could only end in his declining the intended 
compliment. But perhaps he did better by not refusing 
before it was offered ; and certainly he lost not an hour when 
the application reached him, in letting the promoters of the 
scheme know that any honour to himself was out of the 
question ; but that, being asked to what the fund raised 
should be devoted, he recommended its application to some 
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institution for promoting the instmction of the ioduatrioas 
olassea,*^ 

When the ftttabks upon the Prinoe were mentioned at the 
opening of the Session, nothing could be more judicious than 
the course pursued by some of the Ministers ; but others are 
not entitled to this commendation. His having refused the 
place of Commander-in-Chief, at least prospectively, was 
stated to his praise. It was said that his being successor to the 
great man who held the office had been mentioned during his 
life by himself, and that the Prince had at once intimated his 
determination to decline it, if the Sovereign should be advised 
to make the offer. It is quite manifest that he never could 
by possibility have taken the office ; and the wonder is that 
any one, above all the great Captain himself, should for an 
instant have allowed such a notion to pass through his mind. 
It is no fault of Prince Albert, and it is not his misfortune, 
— it is his good fortune — that he was bom into the world 
after the war had ceased ; and that he has never seen ser 
vice. To have placed him over all the warriors of England 
would have been an act which his^^worst enemy could hardly 
have advised ; to have taken that position would have argued 
in him not merely an entire loss of the great discretion by 
which he has ever been guided, but a want of even ordinary 
prudence. To bring this anecdote forward, then, could never 
raise him in our estimation ; it only tended to lower others. 

But the still less judicious course was that taken by the 
Lord Chief Justice. To the astonishment of all lawyers, 
but also of all men who know the Constitution, he declared 
in the House of Lords that the Prince is the alter ego of his 



' It is somewhat humiliating to remark the different fate of the City subscrip- 
tion vben it was believed to be for raising a statue to a princeb living and 
closely connected with the Crown^ and another subscription for a statue to the 
greatest genius that ever appeared in the world — the mighty glory of England. 
Above three thousand pounds were subscribed in less than a week for the 
Princes statue ; it took six months to collect half as much Ibr a statue to 
Newton, to whom it appeared that not even a marble slab had ever been dedi- 
cated, except at the expense of his own family ! They who compared the sums 
given by the same individuals to the two statues, — 50/. or lOOl, to that of the 
Prince, 101. or only bh to that of the Philosopher, —saw at a glance how little 
the former subsoriptioii could be regarded as voluntary. 
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4 The Prince Consort 

Royal Consort. Now we feel bound, with all possible re- 
spect for this eminent judge, to express how entirely we joia 
in the wonder felt by the profession especially, but certainly 
not confined to it, at this extraordinary statement; extra- 
ordinary in a lawyer, but in an historical writer hardly to be 
believed. There is no such thing, and there never was in 
the most rude periods of our Constitutional History, under 
the most despotic of our princes, any thing resembling the 
alter ego of the absolute monarchies in the South, the 
Spanish and the Sicilian. The sovereign with us, whether in 
England or in Scotland, never had the power of handing 
over to another the Koyal Prerogative. Imperfect as ouir 
Constitution has been left in respect of Regency, or the 
supplying a temporary defect in the regal functions, and 
obscure as our Constitutional history is on that subject, no 
doubt or obscurity whatever hangs over it, and no ambiguity 
has ever existed as to the Royal Prerogative being exercised 
by the Sovereign alone when there is no such defect* It is, 
indeed, remarkable how distinctly the inalienable nature of 
the Royal functions was perceived and acted upon in practice, 
even at an age when little refinement of principle might be 
supposed to have place, and when proceedings of a violent 
and irregular kind in other respects were of ordinary occur- 
rence. The office of Custos Regni was frequently conferred 
by the sovereign without the intervention of Parliament; 
but one peculiarity of that office was its being limited to the 
necessity which required its creation — the King's absence 
from the realm ; it expired instantly upon his return, A 
remarkable illustration of this principle was afforded at the 
close of Edward II. 's reign, when, pursued by the rebellious 
party under his wife and son, he fled into Wales, and thence 
into Ireland. The Barons, on learning that he had made no 
provision for his absence previous to his departure, by ap- 
pointing a Custos, conferred that office on his son, in the 
Convention irregularly assembled at Bristol, and composed of 
Lords and Commons. The Prince, afterwards Edward III., 
as Custos, issued writs for calling a Parliament; but the 
news being brought to the Barons, that the King had been 
driven back by stress of weather, they considered their ap- 
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pointment of Gustos as become Toid^ because the King was 
within Ihe realm, and applied to him for the Great Seal that 
they might be enabled to conduct the Government in his 
name. Thus even while levying war against him, they re- 
garded it as impossible to have any. king but one, — any 
splitting of the Koyal authority — any (dier ego. — Again, if 
such a devolution, or, rather, partition, could have been 
made, it might have been expected from the fondness of 
Mary for her husband Philip. But she did not even confer 
the title of King upon him of her own authority ; although 
that title was at first only nominal. The lawyers were 
probably of the opinion afterwards held by Lord Coke, that 
the sovereign, whatever other titles he might bestow, or 
invent, could not make that of King. Accordingly, she sub* 
mitted to Parliament the articles of her Marriage Treaty, 
containing that of the style, as well as others, very jealously 
providing against foreign influence and against all right in 
the Boyal Consort to interfere with the Queen's prerogative. 
Parliament had no difficulty in ratifying the Treaty ; indeed, 
the Bill being brought into the House of Lords on the 7th 
April, 1554, it had passed through both houses on the 12th. 
(1 Mar. St. 3. c 2.) Next Session an Act was passed 
extending the Treason Laws to Philip (1 Ph. & Mar. c. 10.), 
but still no alteration whatever was made in the prerogative ; 
and yet a more obsequious Parliament never was assembled, 
or one more disposed to do the sovereign's bidding; for, 
with hardly a dissenting voice, it declared its repentance of 
having separated from Rome, and besought the Pope's Legate 
to grant the kingdom absolution, and receive it into the 
bosom of the Bomish Church. 

In Scotland, some nearer approach may be supposed to have 
been made towards the doctrine of cdter ego^ but it really was 
not countenanced even there. Great obscurity hangs over 
the parliamentary history during the infancy of the Maid of 
Norway, who succeeded on the death of her grandfather, 
Alexander III. (1286) and over the proceedings taken with 
a view to her marriage, when Edward I. endeavoured to obtain 
that match for his son. But the result of the inquiry upon 
the subject plainly is, that the Estates alone were to settle 

B 3 



6 The Prince Camoti. 

the terms of the treaty^ and that the Begency were only to 
act under their authority,^ — The proceedings in the case of 
Mary Stuart are much more acoirately known ; and it e^pr 
pears that the Commissioners who were sent to treat of her 
marriage with the Dauphin acted under the specific instruc* 
lions, given formally and in writing, of the Estates. They 
were allowed to confer the royal title upon him, but careftilly 
excluding him from all participation in the sovereignty ; and 
the treaty was on their report of it ratified by the Estates. 
Mary had, no doubt, made a secret conveyance to her in- 
tended husband to a far ampler extent, and even to the 
entire change in the order of succession. But this was care- 
fully concealed ; and, when discovered, was universally re- 
probated as utterly illegal. Yet even this clandestane deed 
had no provision whatever to sanction the separation of the 
prerogative. The general and prevailing opinion is, that 
even the nominal dignity of King could only be conferred 
by the Estates ; and that the Croten Matrimonial^ as it was 
termed, lay exclusively in their gift no one ever thought 
of doubting* What were the precise rights which that con- 
veyed has been made the ground of dispute; that it. could 
only be given by the act of the Parliament has never been 
doubted. Accordingly, the Commissioners, when urged by 
the French Court to include it in the treaty^ peremptorily 
refused; and recouvse was had next year to the influence 
of the French party in Parliament, with the aid of the 
Queen Regent, when the grant of the Crown Matrimonial 
was carried. Afterwards Darnley made a similar attempt, 
and failed; and his chief grievance, first against Bizzio^ 
afterwards against Mary herself, was their disappointing his 
hopes of that dignity, which he had expected by her influence 
to obtain from the Estates. It thus appears that in Scot- 
land, as in England, the sovereign never had any power of 
devolving upon another the exercise of the Royal Prero- 
gative. 

It was not, therefore, from Scotland that the Chief Justice 



* Foredun. Sc. -Chr., vol. ii. p. 136.; Hailes^ Ann., vol. i. p,S0d.; Knox, 
lib. viai. 
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imported^ nor in England that he found this doctrine^ but in 
Spain, and her misgoverned vioe-royaltiea of Sicily, Nicies, 
and Milan* — Spain, of which it has been aaid, and every 
reader of her history must concur in the assertion, that ** she 
has hardly been a greater curse to the New World, of which 
she discovered and embittered the existence, than to the 
fnirest portion of the Old, over which she usurped and abused 
the dominion." * Let us add, in reference to a good deal of 
ribaldry with wbiich the noble and learned Lord was saluted 
because of his strange doctrine, that nothing can be more 
groundless than the affectation of believing him to have been 
influenced by courtierlike feelings. He has since amply 
proved that, when his duty called for a course likely to be 
little pleasing at Court, he acted with a view singly to his 
eminent position among the heads of the Law. He denounced 
the conduct of the Liverpool Corporation, as dictated by a 
wish to fawn upon Boyalty^ and betokening an indifference 
to the convenience of Judicial Procedure and of those en* 
gaged in it ; and the Chief Justice has been too long in public 
tife to have any doubt that princely nature is exceedingly 
susceptible, and very averse to finding excuses for even 
apparent slights. 

But that Parliament is quite competent to bestow the 
powerd in question no one can doubt; the expediency of 
such a grant is another matter. It may either be the mere 
nominal dignity, the title of King Consort, with such prece- 
dence as the Legislature chooses to give it, the Prince having 
at present no rank assigned, because there were difficulties in 
the way, when at the passing of the Naturalisation Bill it 
^as found that two princes under age would have been 
affected by giving him precedence, and the good sense of his 
Royal Highness naturally led him to desire that all discussion 
of the matter might be waived; — or it may be the title, 
together with the protection, given to Philip by the Treason 
Law; — or, lastly, it may be the high privileges conferred by 
the Crown Matrimonial in Scotland, and which we may at once 

y Lord Brougham^B « Political Philosophy," part L chap. xvii. p. 615* The 
reference is to Italy, 
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8 The Prince Consort 

dismiss from our consideration as wholly out of the quertion.^ 
This reduces the whole to little more than a matter of title, 
rank, precedence ; for in our times the protection afforded 
bj the Treason Law is almost nominal, inasmuch as attempts 
on the life of exalted individuab are eminently unlikely ; 
and it may be doubted if any one of our Judges ever considers 
himself as more secure because to slay him, while executing 
his high office, is high treason. 

The only question, then, being, whether or not the Prince 
Consort shall be endowed by Act of Parliament with the 
name and style of King, it may naturally strike any reflecting 
person, and has surely struck His Koyal Highness, that for 
so mere a trifle as a name it would be imwise to raise any 
controversy. But another consideration also suggests itself. 
The novelty of the proposed measure, for which to find a 
precedent we must go back to the case of Philip and Mary, 
— passing over that of Queen Anne and Prince Geoi^e, a 
man exceedingly, beloved as well as respected in his day, — 
tells greatly against the project supposed, and, as we entirely 
believe, without the least foundation supposed, to be enter- 
tained. To this must be added the argument of some 

* The Crown' Matrimonial entitled the King Consort to have his name upon 
the coin, to sign all public instruments that they might be valid, and to receive 
the oath of fidelity equally with the Queen. This authority, however, was sup- 
posed to expire with the termination of the marriage; and one of the many 
illegal acts of the conspirators against Rizzio was their undertaking to obtain for 
Darnley the continuance of the powers during his life. The attempts of 
Mary Tudor in favour of Philip were directed to obtain these great powers for 
him, as well as to alter in his favour the order of succession. Hume has given 
little or no account of her proceedings, but he has drawn a history of the two 
Royal Consorts not ill-calculated to explain the failure of the plan, even in that 
day of parliumentary submission. " The Prince's behaviour (he says, chap, 
xxxvi. ) was ill-calculated to cure the prejudices which the English nation had 
entertained against him. He was distant and reserved in his address ; took no 
notice of the salutes of the most considerable noblemen ; and so entrenched 
himself in forms and ceremonies, that he was in a manner inaccessible. But 
this circumstance rendered him the more acceptable to the Queen, who desired 
to have no company but her husband's, and who was impatient when she met 
with any interruption to her fondness. The shortest absence gave her vexation ; 
and when he showed courtesy to any of the women, she could not conceal her 
jealousy and resentment.'* Certainly a greater contrast cannot well be imagined 
than this presents to the exalted persons of whom we are called upon to treat in 
these pages, in all at least except what is natural and praiseworthy. 
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weight, that an awkward conaequenoe woidd follow from the 
Prince, as well as the heir-apparent, survivmg the Queen* 
We should then have two Kings in the country ; and thus the 
unavoidable inconvenience of a person sinking into a private 
station who had enjoyed much of supreme power in fact, 
though not in name, would be considerably increased by the 
circumstance of his retaining the name under which that 
ample power had been exercised. The mere circumstance of 
his being called a King Dowager, as must almost inevitably 
happen, notwithstanding all the respect that might surround 
him, would of itself furnish a reason^ for avoiding the alleged 
honour. 

If we have been drawn into the broaching of these delicate 
topics, it must be imputed, not to us, but to the high legal 
functionary who made it impossible to avoid them. We 
trust that no word has fallen from us bearing the least 
semblance of disrespect either to that eminent individual, or 
to those who formed the subject of his dictum. 



ART. IL— OUR MINISTER OF JUSTICE. 

It is a good rule in life to make the best use of that we 
have till we can command something better; and they 
who have the wit and wisdom, the energy and prudence, to 
act upon this rule, often find they realise even something 
better than they expected from the best possible thing. 

We desire a Minister of Justice something like our Minis- 
ter of Works and our Minister of Health; for excellent judi- 
cial persons, who make good Chancellors to preside in the 
House of Lords or in the Court of Chancery, make very 
indifferent men of action, except now and then. 

It will be some time before we can get a Minister of Jus- 
tice after our own heart, — one whose whole time and energy 
shall be directed in realising those ameliorations of the Law 
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which everybody is agreed aboat» and in taking care that the 
Law which we have is so well administered) that its very 
imperfections are neutralised thereby. 

Let us therefore make what use we can of the Minister of 
Justice that we have. The Lord Chancellor is Minister of 
Justice* It is his duty, as Minister of his Sovereign, to per-* 
form that part of the royal functions which consist in keeping 
the Law, and in giving the Law. He is not to do these 
things without the concurrence of his colleagues, or without 
the advice and consent of Parliament ; but it is beyond all 
question the oflSce and function of the Lord High Chancellor 
to keep the Law, and to give the Law. 

But the Lord Chancellor, though perhaps as honourable 
and honest a man as any in the three kingdoms, is in the 
habit of giving an unjust preference to some of his creditors ; 
and pays some of his debts in full, neglecting the payment of 
others. 

He sits in the House of Lords. 

He sits in the Court of Chancery. 

He attends the Cabinet, and he also attends his Private 
Bureau of Office, but he omits to keep the Law, and to give 
the Law. 

Now the Chancellor is not a dishonest man ; but he is a 
bad bookkeeper. He muddles away his money paying his 
debts, but from sheer want of proper judicial arrangements, 
and paying every man a share in due time, he is always being 
dunned, distracted by difficulties ; in short, an embarrassed 
man. We venture to approach him as a most humble friend, 
and timidly to tender advice as to one whose (official) welfare 
deeply concerns us. We humbly suggest that if his Lordship 
could give, say a fifth part of his time, or forty days, to the 
keeping and giving of the Law, it would not be as much as 
is our due, but it would be gladly accepted as much as be 
can give. 

Let us see how advantageously forty days might be dis* 
posed of in this high branch of duty, the very cream of his 
office, and the means of salvation of the State. 

We propose that instead of that very so-so ceremony, the 
Breakfast to the Judges, the Chancellor should hold at the 
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end oF the Long Vacatbn a sort of Qrand Seflsion, say in the 
lost week of October for four days; and during the ten or 
twelve weeks of the period intervening between that time and 
the usual sitting of Parliament, a sitting twice a week ; and 
daring the sitting of Parliament, a sitting of one day in a 
fortnight; and at the dose of the Session another sitting of 
four days. 
The amount of time would run thus : — 

Day«. 

Last week in October - - - 4 

November, December, January - - 20 

February, March, April, May, June, July - 12 

Weekafter close of Parliament - - 4 

40 

Now let us see how successfully this time could be dis- 
posed of. 

At the Grand Session at the close of the Vacation, the 
Chancellor could receive from proper officers applications for 
the Amendment of the Law, Iteports of the Doubts and Dif- 
ficulties of the Statutes, and in short, all those matters which 
are involved in giving and keeping the Law as Law, apart 
from the specialties of other departments. On the twenty 
days intervening between the Vacation and the Session of 
Parliament he could hear special applications, giving during 
that period to this business the time which in the Session his 
Lordship gives to the House of Lords. 

The twelve days of the Session would be necessary for 
incidental business not admitting of delay. At the Session 
at the close of the Parliamentary Session, he could receive 
from the proper officers the collection of statutes of the 
Session, properly arranged, properly indexed, preparatory to 
their promu^ation throughout the land, by the proper officers, 
judicial and others, who, by charge to the juries, and other 
convenient methods, should make known the most important 
changes, or such as most nearly concern the people at large. 

A class of officers might be engaged during the Eecess in 
the discovery of discrepancies and defects of the statutes of 
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the last Session, which the Lord Chancellor might obtain the 
correction of at the next Session of Parliament. This opera- 
tion would have the effect of creating responsibility in those 
who prepared the laws, and obviating the miscarriage <^ the 
laws by a timely correction of defects. 

But by far the greatest advantage of all would consist in 
giving an opportunity for discussing laws in their general 
principles and practice, out of the turmoil of Parliament, 
in a way suited to the judicial habits of the Chancellor, and 
at the same time calculated to bring into convenient action the 
law officers, who, as promoters of applications for amendment, 
must needs discuss the grounds of amendment. 

Nobody would begrudge their fee for this service ; and by 
an estimate which we have made, we find that the expense of 
such an arrangement would not exceed the cost of a single 
great office. 

The officers assistant to the Statute Law Commission 
would be. the instruments for carrying out the directions of 
the Chancellor, which would be the object of the application. 

The view is a novel one. It is not unconstitutional, and 
it is absolutely necessary ; it is impossible for a Chancellor to 
dig and delve in these matters in his study ; it is foolish to 
suppose it. If he can, he is not fit for other duties ; and in 
short, he don't and he won't. 

If the public desire to have their work done, they must 
grant the means. 

With the Chancellor placed six feet high on the seat of 
justice, before the public, and an attendant bar, addressed by 
leaders in the profession, and his acts and words recorded by 
the press, it would be impossible to ignore practical defects 
for half a century, and every official agency would be found 
assistant to the result. The discussions going on in the dull 
time of the year would engage more attention from the press 
and the public ; and when Parliament met, it would be so well 
instructed as to the matter that it would not be lost, as it 
now is, in a sea of forms and procedure and mere technical 
details. Matters of principle and of policy would of course 
be untouched ; it would be simply in that department of the 
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Chancellor's ftmctions, nftmely, the giving a practical remedy 
where none exists, and giving it not by the issue of a new 
writ, but by the preparation of a new enactment to be 
propounded to Parliament, and constitutionally passed by and 
with its Advice and Consent. 

We commend these suggestions to the attention of our Law 
Reformers — they may be reinforced by much illustration. 

The plan is at work in many parts of our system. It is 
capable of the easiest action, and it is reconcilable to all the 
habits of the profession. Sure we are that nothing will 
justify the Chancellor in abandoning these imperial functions 
to nobody's care, and devoting all his energies to the im- 
portant but yet subordinate and subaltern action of his own 
Court. There are others to do this work; to him alone 
belongs what we advocate. 



ART. III. — TREATISE ON THE CONTRACT OF ] 
PARTNERSHIP BY POTHIER.* 

We conclude, in this Number, this series of articles. The 
subject is one of growing interest, and we trust that there is 
a fair prospect now of its being developed in this country by 
the adoption in practice of the principle of limited liability in 
the form of partnerships en commandite, as well as in other 
respects. Freedom in association as well as freedom in capital, 
freedom in trade, freedom in action, must be adopted ; and 
we must learn to separate in our discussions the wisdom of 
the principle from the difficulties of practice, which our prompt 
ingenuity will overcome as they exhibit themselves. Singular 
is it, that a people so courageous and practical in action, 
should for so long suffer their minds to be affected in theory 
and in discussion by bugbears, which they would laugh at if 
they were called upon to act. 

» For Chap. Lsee 17 L. R. p. 278. ; Chap. II.,a»te,p. 157. ; Chaps. III.— . 
v., 18 L. R. p. 277. ; Chap. VI., 19 L. R. p. 101. ; Chap. VII., 20 L. R. p. 47. 
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EIGHTH CHAPTER. 
The different Modes in which a Partnership is dissolved. 

138. A PABTNERSHIP IS dissolved in the following ways : — 

1. The expiration of the time for which it has been contracted ; 

2. The extinction of the thing or the completion of the busi- 
ness which constituted the object of the partnership ; 3. The 
death natural or civil of one of the partners; his insol- 
vency ; 4. lastly, The wish of being no longer in the part- 
nership. 

§ I. As to the Expiration of the Time. 
139. When the partnership has been contracted for a 

"•• Partnership is dissolved, 

1st. By the expiration of the time for which it was contracted. 

Snd. By the extinction of the object, or the completion of the business. 

Srd. By the natural death of one of the partners. 

4 th. By the civil death, interdiction, or embarrassment of one of them. 

5th. By the desire expressed by one only, or more of them, no longer to 
continue in partnership. Civ. Cod. of France, 1865. 

'* ITie prolongation of a partnership for a limited time can only be proved 
by writing accompanied by the same formalities as the contrnot of partnership. 
Civ. Cod. of France, 186$, 

As to the formalities requisite in commercial partnerships, see Comm. Cod. 
of France, 46. 49. 

According to our lew a partnership for a limited time terminates at the ex- 
piration of that time. It is not, however, necessary, as in the French law, if 
the partners are desirous of continuing the partnership, though it may be ad* 
visable, to signify their intention of prolonging it by any instrument or writing, 
executed with the same formalities as the original contract. The question, 
however, arises, when parties carry on the partnership business after the expira- 
tion of the time for which it was contracted, upon what terms is it to be con- 
sidered as carried on ? It has been decided that a presumption arises, in the 
absence of all acts and circumstances to vary and control it, that it is intended 
to be a ne^e partnership upon the same terms as the original partnership, but for 
an indefinite period, and therefore determinable immediately at the will of any 
of the partners, although under the original partnership contract, notice of a dis- 
solution was requisite ; and the mere fact of there being unexpired leases of the 
premises, or contracts subsisting with workmen or others, is no sufficient ground 
for any presumption that the new partnership is intended to l&st either until the 
expiration of the leases or the completion of the eontracU. Featbersttmhaugh 
V. Fenwlck, 17 Yes. S9C». 307. 
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certain limited time, it tenniiuites (de plein droU) at once by 
the expiration of that time. 

The parties may agree to prolong it beyond that time; 
but that prolongation can only be proved by a written deed, 
which the Ordonnanee of 1673 Bubjects to the same formalities 
as the deed by which the partnership was contracted* 

§ II. T^e ExHnctUm of the Thinf which eouitituies the Object 
of the JPartnerMpy and of the Completion of the Business^ 

140. When a partnership has been contracted in a certain 
tiling, it is evident that it must end by the extinction of such 
thing. 

For example, if two peasants buy in common an ass to 
carry their goods to market for sale, it is clear that, if thq 
ass dies, their partnership in that ass will be at an end. liegue 
enim ejus ret qwBJam nulla sit, quisquam socius est; 1. 63. 
§ 10. jf. Pro Soc. (Dig. lib. xvii. tit. 2. 1. 63. § 10.) 

14 L When partners have contracted a partnership, not iu 
things themselves, but in the fruits arising from certain things 
belonging to one of them, in order that they may receive 
them in common, and make thereof a common profit during 
the continuance of the partnership ; if such things perish, the 
partnership will be at an end ; for, it being essential to the 
partnership, that each of the partners should contribute thereto, 
it can no longer exist when one of them has no longer any- 
thing wherewith to contribute thereto. 

For example, when two neighbours, who have each a cow, 
contract a partnership of all the produce and profits which 
should arise from them during a certain time ; if, before its 
expiration, the cow of one of the partners dies, the partner- 

'* 1865. 2 Civ. Cod. of France, anti, 138. ; Stor. Partn. 406, 407, 406. 
"* When one of the partners has promised to put in common the property in 
aoything, a loss occurring before the contribution thereof has been effectuated, 
operates as a dissolution of the partnership with reference to all the partners. 

The partnership is in like manner dissolved in all cases by the loss of the 
thing) when the enjoyment only has been put in common, and when the pro- 
perty thereof has continued in the hands of the partner. 

But the partnership is not terminated by the loss of the thing of which the 
property has already been brought into the partnership. Civ. Cod. of France, 
1867. 
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ship will terminate, because that partner has no longer any* 
thing to contribute thereto. 

When two persons have contracted a partnership to sell in 
common certain things belonging to them^ and they have not 
put the things themselves into the partnership^ bnt the pro- 
duce to arise from the sale ; if, before ^e sale, the things 
belonging to one of the partners perish, the law 58, of which 
an instance has been given, suprhy n. 54., decides that the 
partnership is extinguished. The reason is, that such part- 
ner, having no longer anything to contribute thereto, it can- 
not exist. 

142. Suppose a timber merchant has entered into partner^ 

'^ The conclusion that Pothier has arrived at, that a party who has contracted 
to contribute his personal skill to a partnership, gives a just ground for its dis- 
solution when be is unable, in consequenee of iUneas, as paralysis, to lulSl his 
engagement, seems to be correct, and to be analogous in principle to the relief 
which a Court of Equity gives by terminating a partnership when one of the 
partners becomes incurably insane, although, in the latter case, there is an ad- 
ditional reason why a dissolution should take place. Lord Kenyon has well 
observed, *< When there are two partners, both of whom are to contribute their 
skill and industry in carrying on the trade, the insanity of one of them, by 
which he is rendered incapable to contribute that skill and industry on his part, 
is a good ground to put an end to the partnership, not by the authority of 
either of the partners, but by application to a Court of Justice, and this for the 
sake of the partner who is rendered incapable, as well as of the other ; for it 
would be a great hardship upon a person so disordered, if his property might be 
continued in a business, which he could not control or inspect, and be subject to 
the imprudence of another." Sayer r. Bennet, Mont. Part. vol. i Appendix, 
p. 1 8. 1 Cox, 107. Upon the same principles partly, when a war breaks out 
between two different states, it will dissolve a partnership entered into between 
the subjects of those states. This has been decided in the United States, in the 
case of Griswold v. Waddington, 16 Johns. 438. Mr. Chancellor Kent, in his 
learned and able judgment, says, " The principle here is, that when one of the 
parties becomes disabled to act, or when the business of the association becomes 
impracticable, the law, as well as common reason, adjudges the partnership to 
be dissolved. Pothier, in his Treatise on Partnership, says, that every partner- 
ship is dissolved by the extinction of the business for which it was formed. 
This he illustrates in his usual manner, by a number of easy and familiar ex- 
amples. Thus, if a partnership be formed between two or more persons, for 
bringing together and selling on joint account the produce of their fiirms, or 
of their live stock, and the produce or the stock of one of them should happen 
to fail, or be destroyed, the partnership ceases of course, for there can be no 
longer any partnership when one has nothing to contribute. So if two persons 
form a partnership in a particular business, and the one engages to furnish 
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ship with a cooper to make and sell casksi to which partnership 
the merchant is to bring the wood, and the cooper his labour 
only in making the casks. The cooper having afterwards 
become paralytic, and consequently incapable of making 
casks, will the partnership in that case cease, and can it be 
said that the cooper has no longer anything to contribute 
thereto? No; because by undertaking by the contract to 
make casks, he undertook to make them not himself only, 
but either himself or by his workmen ; he can, therefore, 
although paralytic, cause them to be made by his work- 
men ; and he has it in his power, consequently, to contribute 
to the partnership what he has agreed. 

Suppose, however, the merchant, who entered into the 
partnership solely from the confidence which he had in the 
skill of that workman, had inserted a clause in the partner- 
ship contract that the cooper should not cause any casks to 
be made by any persons except himself? In that case it 
may be said that the partnership is extinct, since that which 
such partner agreed to contribute thereto is extinct; being 

capital, or the raw materials, and the other his skill and labour, and the latter 
becomes disabled by palsy, the partnership is extinguished, because the object 
of the partnership cannot be fulBUcd. So, again, if two or more persons form 
a partnership to buy and sell goods at a particular place, the partnership is 
dissolved whenever the business is terminated. (Pothier, Trait du Cont. de Soc. 
No. 140--- 143.) Extineto subjecto, toUUur adjunctumf is the observation of 
Huberus, when speaking on this very point. 

We can easily perceive with what force their doctrines apply to this case, for 
a partnership, formed between alien friends, must at once be defeated, when they 
become alien enemies, lliey can no more assist each other than if they were 
palsied in their limbs, or bereft of their understandings by the visitation of 
Providence. I have selected these principles of partnership from the treat'se 
of Pothier because his reputation and great authority are known in this country. 
He has treated of the law of partnership, as he has of other civil contracts, with 
a clearness of perception, a precision of style, and a fulness of illustration, above 
all praise, beyond all example. If it should be asked, why is Pothier silent, 
like the English law, concerning the effect of war on a partnership between 
the subjects of two belligerent states ? the answer may be given, that the pos- 
sibility of such a question never could have occurred to a French lawyer, since 
it has been the law of France, for ages, that all intercourse, communication, and 
commerce between the subjects of France and her enemies, was prohibited, 
tipon pain of death." Per Kent, Chancellor, in Griswold v, Waddington, 
16 Johns. 490. 

VOL, XXI. C 
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mt only the mere manufacture of the caaks^ but ako his 
personal labour, which he has agreed to contribute to the 
partnership, and which he can no longer contribute thereto. 
The merchant, nevertheless, would act prudently in giving 
him notice of a renunciation of the partnership. 

143. When two or more persons enter into partnership 
for a certain business, that partnership will terminate when 
the business has been completed. For example, when two 
merchants have contracted a partnership to buy together a 
4)6rtain parcel of goods to sell at the fair of Guibray, it is 
^ear that such partnership will terminate when they have 
sold all there. 

§ III. As to the Death of one of the Partners, and his 
Insolvency. 

144. The partnership, whether it be universal, particular, 
indefinite, or for a certain limited time, is dissolved at once 
by the death of one of the partners. 

This dissolution of the community, which takes pla(ie by 
the death of one of the partners, has two effects. The first 
is, that the heir succeeds to the share which the deceased had 
at the time of his death in the partnership property, and 
to the share of the debts of the partnership by which the 
deceased was bound ; but he does not succeed to the future 
rights of the partnership, save only to such as are necessary 
consequences of what has been done during the life of the 
partner to whom he succeeds ; and even with regard to these 
he does not become a partner of the partners of the deceased, 
for he does not take his place, he is only in community with 
them. 



>« See Stor. Partn. 407, 408. 

*** See ant^,n, 138. Civ. Cod. of France, 1865, 4. So, according to our 
law, a partnership, although it may be entered into for a definite period, will 
be dissolved before its expiration, by the death of one of the partners, unless 
there be an express stipulation to the contrary. Gillespie v. Hamilton, 3 Madd. 
254. ; Crawshay v, Maule, 1 Swanst. 495. 509. One effect of the dissolution 
of the partnership by the death of one of the partners is, that his representatives, 
although entitled to his share, do not succeed him in the partnership, See 
Coll. Partn. 5, 6. 118.. 
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AisooHing to these principlesi if^ after the death of on6 of 
the partners, the survivor has made some new advantageous 
bargain having relation to the commeroe for which the part- 
nership was contracted, the heir of the deceased partner can 
have no claim to any share of it ; and if the baigain was 
disadvantageous, he cannot be compelled to bear any part of 
the loss. 

145. The Boman jurisconsults have carried this princii^e so 
far, as to decide, that a person could not even when contracting 
a partnership enter into a valid agreement that the heir of 
such of the partners who happened to die during the con- 
tinuance of the partnership should become a partner in the 
place of the deceased : adeo marie soeii solmtur societaSf ut 
nee ah initio pacisci poMsimus^ " ut hcBret etiam succedat so* 
cietati;'' !• 59. ff. Pro Soc. (Dig. lib. xviL tit. 2. L 69.) 

The reason of this decision was, that the partnership being 
a right which is founded upon the friendship of the parties 
for each other, and upon the reciprocal confidence which 
each has in the fidelity and good qualities of the other, it 
is contrary to its nature that it could be contracted with an 
uncertain and unknown person, and consequently with the 
heirs of the contracting parties, who at the time of the con* 
tract were uncertain, the partner not being able even to 
engage himself to adopt a certain person as his heir ; 1. 65t 
§ 9. ff. Diet Tit. (Dig. lib. xvii. tit. 2. 1. 65. § 9.) 

This reason does not appear to me be very conclusive, 

'^ If it lias been stipulated that in case of the death of one of the partners the 
partnership shall continue with his heir, or only between the surviving partners, 
such arrangements shall be followed ; in the second case, the heir of the de* 
ceased has a right only to a distribution of the partnership effects, regard being 
had to the situation of such partnership at the time of the death, and he has no 
right to participate in any ulterior claims, except so far as they are necessary 
consequences of what was done before the death of the partner whom he succeeds. 
Civ. Cod. of France, 1 868. 

Our law, according to the doctrine contended for by Pothier, and adopted 
by the French Civil Code, in opposition to the Roman law, lays no restraint on 
the period of partnership, or the description of persons to whom, on the death 
of the original partners, the benefit of the contract is reserved. 1 Swanst. 510. n.{ 
Stuart V. Earl of Bute, 3 Ves. 21S., 11 Ves. 657., 1 Dowe, 73. ; Balmain v. 
Shore, 9 Ves. 500. ; Warner v. Cunningham, S Dowe, 76. ; Coll. Fartn. 5, 6. ; 
Btor. Partn. 7. 

c 2 
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and I believe there is more subtilty than solidity in it ; I 
think, therefore, that in our law, although the partnership 
regularly terminates by the death of one of the partners, and 
bis heir does not succeed him in the future rights of the 
partnership^ nevertheless, a stipulation that he shall succeed 
is binding. 

This is the opinion of the old practitioner Masuer, *^ On 
Partnerships," 28. n. 33. The Roman jurisconsults them- 
selves admitted this agreement in partnerships for farming 
the public revenues. Why not admit it equally in ordinary 
partnerships ? Despeisses is of the contrary opinion. 

146. The second effect of the dissolution of community by 
the death of one of the partners is, that it dissolves it even 
between the surviving partners, unless, by the contract of 
partnership^ it has been agreed to the contrary : Morte unites 
socii societas dissolvitur, etsi consensu omnium coita sit, plures 
verd supersint ; nisi in coeunda societate aliter convenerit ; 
1. 65. § 9. jf. Diet Tit. (Dig. lib. xvii. tit. 2. 1. 65. § 9.) 

The reason is, that the personal qualities of each of the 
partners are taken into consideration in the contract of part- 
nership. I ought not then to be obliged, when one of my 
partners is dead, to remain in partnership with the others, 
because it may happen, that it was only in consideration of 
the personal qualities of the one who is dead, that I was 
willing to enter into it. 

' This principle admits of an exception with regard to part- 
nerships for the farming of the public revenues, which con- 
tinue to subsist between the survivors when one of the part- 
ners happens to die. : Hcbc ita in privatls societatihus ait In 
societate vectigalium manet societas et post mortem alicujus ; 
1. 59. (Dig. lib. xvii. tit. 2. 1. 5^.) 

147. All that has been said of the case of the natural death 
of one of the partners, applies to the case of his civil death. 

»*• Our law is the same. Crawshay v. Maule, 1 Swanst 495. 509. ; Gillespie 
V. HamiltoD, 3 Madd. 254. ; Vulliamy ». Noble, 3 Mer. 614. ; Coll. Partn. 72, 
73, ; Stor. Partn. 450. 

"» 1865, 4. Civ. Cod. of France, ante, 188. note. 

According to our law a dissolution takes place when a person has lost his 
capacity to act 9mjuri$t inconsequence of his being outlawed or convicted and 
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Dissociamur renunciatione^ morte, capitis diminutione ; 1. 4. 
§ l.ff. Diet Tit. (Dig. lib. xvii. tit. 2. 1. 4. § 1.) 

148. The insolvency of one of the partners also dissolves 
the partnership, in the same manner as his death. Dissocia^ 
mur eff estate ; Diet. Tit, § 1. Bonis a creditoribus venditis 
unius soeii, distrain societatem Labeo ait; 1. 65. § 1. J^ 
Diet Tit. According to our law, it suffices that the insol- 
vency be (ouverte) apparent. 

attainted of felony or treason ; and moreover the Crown thereupon becomes en- 
titled; not merely to the share of the oifending, but also of the innocent partner; 
for by an absurd doctrine, still existing, though practically obsolete, it is held 
that, as it is beneath the dignity of the Crown to become a tenant in common 
or joint tenant with a subject, it is therefore entitled to the whole by virtue of 
ite prerogative. See Watson Partn. 377. 378. ; Stor. Part 433. 

It may be here mentioned that, according to our law, the marriage of a female 
partner will of itself operate as a dissolution of the partnership, because, in the 
absence of any contract reserving the wife's personal property to her separate 
use, it will belong to her husband absolutely ; and, moreover, upon her marriage, 
except as regards property settled to her separate use, she becomes incapable of 
binding herself by any contracts. Nerot v. Burnard, 4 Russ. 247. 260. 

"« 1865. Civ. Cod. of France, anii, 138. 

So, according to our law, thcinsolvency or bankruptcy of one or more of the 
partners will of necessity operate as a dissolution of the partnership, for as the 
property of a bankrupt passes to h:s assignees he becomes unable to ftiliil the 
partnership contract, and with regard to the assignees the solvent partners are 
not obliged to admit them into, and their duties will not allow them to carry 
on, the partnership. Fox v. Hanbury, Cowp. 445. ; Exparte Smith, 5 Ves. 
295.; Wilson ». Greenwood, 1 Swanst. 471. 482, 483.; Crawshay v. Collins, 
15 Ves. 217. 223. And in the event of bankruptcy the dissolution which takes 
effect immediately upon the adjudication of the bankruptcy will have relation 
back to the act of bankruptcy. Barker t;. Goodalr, 11 Ves. 78. 83.; Dutton 
p. Morrison, 17 Ves. 194. 203. 

A general assignment of all interest in the partnership property by one or 
more of the partners will, it seems, operate as a dissolution of the partnership : 
the person to whom the assignment is made, by that act, as we have seen, 
merely has a community of property with, but does not become a partner of, 
the other partners. If they do not consent to admit him to the partnership, he 
cannot compel them to do so ; if they consent, then a new partnership is formed. 
See Stor. Partn. 438. 

An assignment by a partner to his copartner of all his interest in the concern 
from which the profits of the business (if any) are to arise, operates as a disso- 
lution of the partnership, because the former thereby ceases to htaie a right to 
participate in the profits ; and since a partnership, as between parties, results 
from the agreement to share in the profits, it ceases as ^soon as such right is 
determined. Per Lord Deriman, in Heath v Sansoni, 4 Bam* and Ad. I "5 

c 8 
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§ IV. As to the Wish to be no longer a Partner. 

149. It is clear that the partnership can be dissolved by 
the mutual consent of all the partners. 

Can one of them dissolve it by his sole will, on giving 
notice to his partners that he does not for the future intend 
to be in partnership ? Is it necessary, with respect to this, 
to distinguish between partnerships which have been con- 
tracted without any limitation of time, and those which have 
been contracted for a certain limited time. 

With regard to the first, any one of the parties can dissolve 
the partnership by giving notice to his partners that he no 
longer intends to remain in the partnership, Dissociamur 
renunciatione ; 1. 4. § 1. jf. Pro Soc.* (Dig. lib. xvii. tit. 2* 
L 4. § 1.) 

150. For this effect, it is necessary that two things should 
concur ; 1st, that the renunciation of the partnership should 
be made in good faith ; 2ndly, that it should not be made at 
an unseasonable time. Debet esse facta bond Jide^ et tern-' 
pestive. 

The renunciation is not made in good faith, when the part- 
ner renounces in order to appropriate to himself alone the 
profit the partners had proposed to make when they entered 
into the partnership. 

For example, if two booksellers enter into partnership to 
buy together a library, from which there was a profit to be 
made, and before it has been bought on the partnership 
account, one of the partners, in order to buy it on his own 
private account, and alone to obtain the profits therefrom, 
gives notice to the other that he does not intend any longer 
to be in partnership with him ; that renunciation of the part- 
nership is made in bad faith, and does not discharge him who 
has made it from his obligation towards his partner, who can 
demand his share of the profits. 

But, if that partner has renounced the partnership only 

>^ SeenoU 151. pott. 
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because he had a' dislike to the speculation, to 'cany out 
which they had become partners, his renunciation is made in 
good faith, and is valid, the business being yet untouched. 
In this case the other partner can claim no damages against 
him. 

This is what Paul us lays down : — - Si soeietatem ineamtu 
adaliquam rem emendam^ deinde solus volueris earn emere, ideoque 
renunaaveris societatiy ut solus emeres ; teneberis, quanti inte^ 
rest mea : sed si ideo renunciaveris quia emptio tibi displieebat, 
non teneberisy quamvis ego emero, quia hie nulla fraus est; 
I 65. § 4. (Dig. lib. xvii. tit 2. 1. 66. § 4-) 

Paulus gives another example : -^ During the continuance 
of a universal partnership, which I have contracted with you, 
one of my friends, being on his deathbed, gives roe notice 
that he has instituted me his heir. I go quickly to give you 
notice that I intend no longer to be in partnership with you. 
That renunciation being made with the view of appropriating 
to myself the succession of my friend, which ought to have 
fallen into our partnership, is void, as being made in bad 
faith, and will not prevent that succession, if it be beneficial, 
from falling into the partnership. (Diet 1. 65. 93.) 

In like manner, if two neighbouring seigniors had con- 
tracted a partnership together to receive in common the re- 
venues of their seigniories, and one of them having intelli- 
gence that a very considerable estate, held in fief of his seig- 
niory, was upon the point of being sold, signifies to his partner 
his renunciation of the partnership, in order to appropriate to 
himself the gross profit of the fifth to which that sale would 
give a right, that renunciation is made in bad faith ; and it 
ought to be declared void, and that the partnership has con* 
tinned, and the profit accrued to it. 

151. For the renunciation, which one of the partners has 

»" Dissolution of partnership by the desire of one of the partners is applicable 
enly to partnerships of which the duration is unlimited, and i« effected by a 
renunoiation, of which notice is given to all the partners, provided that such 
renunciation be hand fldt^ and not made at an unreasonable tirae. Civ. Cod. of 
France, 1S69. ; and see lb. 1865. 5. anf^, n. 138. 

The renunciation is not hanA Jlde when a partner renounces la order to 
appropriate to himself a^one a profit which the partners had proposed to makf 
in common. 

c 4 
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toade of the partnership, to be valid, it is necessary in the 
second place, that it should not be made at an unseasonable 
time ; that is to say, at a time when things no longer remain 
in statu quo, and when it is the interest of the partnership to 
wait for a more favourable time to complete the business 
constituting the object of the partnership ; as if, having con- 
tracted a commercial partnership with you, I should wish to 
dissolve the partnership at a time when it is the interest of 
the partnership to reserve the stock in trade which we have 
bought in common, and to wait for a more favourable time 
of sale. Si emimus mancipia, initd societate deinde renuncies 
mihi eo tempore^ quo vendere mancipia non expedite hoc casu^ 
quia deteriorem causam meam faciSy teneri te pro socio judicio. 
Diet. 1. 65. § 5. (Dig. lib. xvii. tit. 2. 1. 65. § 5.) 

Observe that, in order to judge whether a renunciation is 
made at an unseasonable time, it is neccessary to consider the 
common interest of the partnership, and not the private inte- 
rest of him who opposes that renunciation, unless there be 
some agreement in the contract of partnership, which is op- 
It is made unseasonably when objects are no longer entire, and it is the inte* 
rest of the partnership that the dissolution should be deferred. lb. 1 870. 

According to our law it is clear that, although a partnership may have been 
entered into /or a limited period^ it may be dissolved by the consent of all, but 
ndt, it seems, by. the mere will of one of the parties (Peacock v. Peacock^ 
16 Ves, 56, \ Crawshay r. Maule, 1 Swanst. 495.) > where, however, no time 
has heenjixedfor its duration^ it is considered to be a mere partnership at will, 
and may consequently be dissolved upon one or more of the partners giving 
notice to the others, without reference to the distinction of the notice being 
seasonable or unseasonable. Master v. Kirton, 3 Ves. 74. ; Miles v, Thomas* 
9 Sim. 606. 609. ; Nerot v. Burnard, 4 Russ. 247. 260. ** I have always," 
observed Lord Eldon, " taken the rule to be, that in the case of a partnership 
not. existing as to its duration by a contract between the parties, either party 
has the power of determining it when he may think proper, subject to a quali-* 
fication I shall mention. There is, it is true, inconvenience in this; but what 
would be more convenient? In the case of a partnership expiring by effluxion 
of time, the parties may, by previous arrangement, provide against the conse- 
quences ; but where the partnership is to endure so long as both partners shall 
live, all the inconvenience from a sudden determination occurs in that instance 
us much. as in the other case." Peacock v. Peacock, 15 Ves. S6. 

But Mr. Swanston, in his note to Crawshay v. Maule, 1 Swanst. 51 2., has 
observed that in one instance the Court of Chancery seems to have assumed 
jurisdiction to qualify the right of renunciation. See Chavany &. Van Sornmer^ 
3 Woodes, Lect. 416. note. 
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posed to the renunciation. Hoc ita verum esse sisocietatis 
nan intersit dirimi societatem : semper enim nan id, quod priva- 
tim interest unius ex sociis, servari solet, sed quod societati ex- 
pedit; diet § Hcec ita, accipienda sunt, si nihil de hoc in 
coeunda societcUe convenerit. (Dig. lib. xvii. tit. 2. 1. 65. 
§5.) 

152. We now pass to partnerships which are •contracted 

^ Dissolution of partnership for a term cannot be demanded by one of the 
partners before the period agreed on, except so far as there shall be just ground* 
therefor, as when another partner falls in his engagementSi or when habitual 
infirmity renders him inadequate to the business of the partncrrhip, or other 
similar cases, of which the lawfulness and importance are left to the determiua- 
tion of the judge. Civ. Cod. of France, 1871. 

According to our law a partnership for a limited time may, upon sufficient 
cause being shown, be dissolved by the decree of a Court of Equity, although 
it may not be dissolvable either by mere operation of law, or by the parties 
themselves. In the first place, it may be dissolved from its commencement, 
when it originated in fraud, or misrepresentation, or oppression. Colt v. Wol- 
laston, 2 P. Wms, 154. ; Green r. Barrett, I Sim. 45. Anotlier ground upon 
which the Court will dissolve a partnership, in its origin unobjectionable, is the 
gross misconduct of one of the partners, amounting to a want of good faith, 
whicl^ is necessary to carry on the partnership concern (Chapman v. Beach, 
1 J. & W. 594.); as, for instance, when a partner raises money for his private 
use on the credit of the partnership firm (Marshall v. Coleman, 2 J. & W. 266.) ; 
or his conduct amounts to an entire exclusion of his partner from his interest in 
the partnership (Goodman v. Whitcomb, 1 J. & W. 593.); or if he receives 
monies and does not enter the receipts in the books, or if be does not leave 
them open to the inspection o/ his partners (lb.); or if, contrary to the opinion 
and wish of his partners, he allows a person to draw bills upon the partnership, 
and directs them to be paid out of the joint effects of the partnership (Master 
V. Kirton, 3 Ves. 74.). So when the conduct of one of the partners is such as 
to prevent the concern from being carried on according to the contract (Waters 
V. Taylor, 2 V. & B. 304.) ; and it is stated in 7 Jarman's Conveyancing, p. 83., 
upon the authority of a MS. case, De Berenger v. Hamel, cor. Sir L. Shad- 
well, V.C., 13 Nov. 1829, thpt violent and lasting dissension, as when the 
parties refuse to meet each other upon matters of business — a state of things 
which precludes the possibility of the partnership from being conducted with 
advantage — will be a sufficient ground for a Court of Equity to decree a dis- 
solution. But the Court will not decree a dissolution for slight misconduct, 
especially if there has been acquiescence, on the ground of mere ill temper on 
the part of one of the partners. " Where parties differ," says Lord Eldon, <* as 
they sometimes do when they enter into a different kind of partnership, they 
should recollect that they enter into it for better and worse, and this Court has 
no' jurisdiction to make a separation between them because one is more sullen 
or less good-tempered than the other. Another Court, in the partnership to 
which I have alluded, cannot, nor can this Court, in this kind of partnership, in- 
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for a certain limited time. In these partnerships the part- 
ners, by agreeing upon the time for which the partnership is 
to continue, are considered to agree not to dissolve it until 
after the expiration of that time, unless there happen some 
just cause for dissolving it sooner. Therefore one of them 
cannot, without just cause, dissolve the partnership before 
the time, to the prejudice of his partners : Qui societatem in 
tempus coity earn anti tempus renunciando, socium a se, non se 
d, socio liberat; 1. %5. § 6. (Dig. lib. xvii. tit. 2. 1. %6. § 6.) 

But if the partner has a just cause for quitting the part- 
nership before the time, his renunciation of which he gives 
notice to his partners, is valid, and dissolves the partnership^ 
even when there is an express clause in the contract of part- 
nership, that the partners shall not be able to withdraw 
themselves from the partnership before the time. Pomponius 

terfere, unless there is a cause of separation, which in the one case must amount 
to downright cruelty, and in the other must be conduct amounting to an entire 
exclusion of the other partner from his interest in the partnership. Goodman 
V, Whitcomb, 1 J. & W. 592. ; and see Wray v. Hutchinson, 2 My. 8t K. 235. 
Moreover, the Court will dissolve a partnership in some cases where n« per- 
sonal blame attaches upon any of the partners, as, for instance, where it has 
become impossible to carry it on according to the intent and meaning of the 
contract. Baring v. Dix, 1 Cox, 213. Thus, where the partnership was origi- 
nally entered into for spinning cotton under a patent which totally failed, and 
was entirely given up. Lord Kenyon decided, that if, on a reference to the 
Master, it was reported that the partnership could not be carried on, he would 
direct the premises io be sold, and would dissolve the partnership. And see 
Pearce ». Piper, 17 Ves. 1.; Buckley v. Cater, cited 17 Ves. 11. 15, 16., and 
3 V. & B. 180, 181. ; Reeve v. Parkins, 2 J. & W. 390. Another ground upon 
which the Court will dissolve a partnership, is the incurable, and not merely 
temporary, insanity of one of the partners (Sayer v. Bennett, 1 Cox, 107. { 
Kirby v. Carr, 3 Y. & C. Excheq. Ca. 184. ; Wrexham v. Huddlestone, 1 Swanst. 
504. n.; Jones r. Noy, 2 My. & K. 125.), of which proof of a person having 
been found a lunatic, under a commission, will be conclusive evidence (Milne 
V. Bartlett, 3 Jur. 358.) ; but in the absence of a stipulation for a dissolution in 
such an event at a particular time (Bagshaw v. Parker, 10 Beav. 532.), the dis- 
solution will only take place from the time of the decree. Besch v, Frolich, 
1 Ph. 172. 

A partnership may be dissolved by the award of arbitrators, provided their 
powers are sufficient, for two reasons, either because it is the forum which the 
parties have themselves chosen, and by whose decision they must consequently 
be bound, or because such dissolution may be considered to have been made 
with the consent of the parties. Heath t>. Sansum, 4 Bam. & Ad. 172 j Street 
V. Ri'gby, 6 Ves. 815. ; Stor. Partn. 430. • 
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therefore observee, that saoh a. clause is saperfluoas, because 
even if it had not been expressed^ one of the partners could 
not before the time withdraw himself from the partnership 
without a just cause^ and if he has a just cause that clause 
cannot prevent his withdrawal : Quid tamen si hoc canvenit 
" ne aheatiir^^ an valeat f EUganter Pawpomus scripsit, frus* 
tra hoc convehircy nam etsi non convenit, si tamen intempestive 
renuncietur societati, esse pro socio actionem ; sed etsi convenit 
^ ne intra certum tempus societate abeatur/* et ante tempus 
renuncietur potest rationem habere renunciatio ; 1. 24. ff. Pro 
Soc. (Dig. lib. xvii. tit. 2. 1. 14.) Ulpian gives many ex- 
amples of the just causes a party may have for renouncing 
before the time ; for instance, if his partner did not execute 
the conditions of the partnership ; if he has proof that his 
partner refuses to allow him to enjoy in his turn the thing 
which they have put in partnership ; if he has proof of the 
bad conduct of his partner in the management of the affairs 
of the partnership : Non tenebitur pro socio^ qui ideo renun^ 
ciavity quia conditio qufBdamy qud societas erat coUay ei non 
prmstatur; out quid si ita injuriosus et damnosus socius sit, 
vt non expediat eum pati; !• 14. ff* Diet Tit* (Dig. lib. 
xvii. tit* iL L 14.) 

. Moreover^ a partner will have just cause for renoimcing the 
partnership before the time, when, in consequence of his 
being obliged to be absent duriog a long time on the service 
of the State, he can no longer give his attention to the affairs 
of the partnership, unless, indeed, the affairs of the partner- 
ship are such that there is no need of his being present 
L. 16, Diet Tit 

The same may be said in case of an inveterate infirmity 
which has seized upon one of the partners. It might be a 
just cause for his renouncing the partnership, if the affairs of 
the partnership were such as to require his personal atten- 
tion. 

153. In order that a renunciation of a partnership should 
operate as a dissolution, the partner, when so renouncing 
should give notice to all the partners. This notification, in 
case it is not admitted by the partners to whom it has been 
made, ought to.be proved by writing, either by a notice 
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served by a huissier on them personally, or at their domicilcl, 
or by a deed under private signature, by which they acknow- 
ledge that such notice has been given to thein* But that 
deed not being evidence against third parties having an inte- 
rest in the continuance of the partnership (see Pothier on 
"Obligations," n. 750.), it is more prudent to give such 
notice by a huissier. 

154. When the renunciation of the partnership is likely to 
be the subject of contest, it will be prudent for the party 
who has made it to summon his partners before the Cour 
in order to establish its validity. 

For if, after his renunciation, the partners to whom it has 
been made incur losses, they can object to him the defects of 
his renunciation, and if it is found to be made in bad faith, 
or unseasonably, he will be compelled to bear his share of 
the losses ; while, on the contrary, if after the renunciation 
they have acquired profits, the partner who has made it 
cannot claim a share, it not being allowable for him to insist 
on the nullity of his own renunciation, and to oppose to it 
its defects. Hence the jurisconsults say, that the partner 
who renounces with bad faith, or unseasonably disengagea 
his partner from himself, and does not disengage himself from 
his partner. Ante tempus renunciandoy socium et se^ non se d 
' socio liberat; 1. 65. § 6. (Dig. lib. xvii. tit. 2. 1. 65. § 6.) 



'** It will be observed, that in the case of partnerships for a limited ^/mf, there 
exists a difference in the mode in which a dissolution of a partnership may be 
affected under the French law and our own. According to the former the 
partner may, by his own act, primarily insist upon a dissolution, which, however, 
is not valid, unless it be for a ju%t cause, and is affirmed to be so by a court of 
justice; whereas our law does not allow the dissolution to be complete or 
effective until a court of justice has itself decreed the dissolution for a just 
cause. In substance, therefore, the rule is the same in both laws, although it is 
varied in its actual application. The rule of our law is, to say the least of it 
quite as convenient as that of the French law, if, indeed, it be not more appro- 
priate, just, and equitable. Stor. Partn.. 400, 401. 

The dispositions of the present title only apply to commercial partnerships in 
the points which contain nothing contrary to the laws and usages of commerce. 
Civ. Cod. of France, 1873. 
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NINTH CHAPTEH. 

The Effect of the Dissolution of Partnerships, and the Distri- 
hntion of the Effects* 

FIRST ABTICLE. 

As to the Effect of the Dissolution of Partnership. 

' 155. The effect of the dissolution of partnership is, that 
thenceforth and for the future^ all contracts, which each of 
the former partners may enter into, will be on his own ac« 
count only, unless they were necessary consequences of the 
affairs of the partnership. 

"* According to our law the effect of dissolution, from whatever cause it may 
arise, puts an end, as between themselves, to the Joint powers and authorities of 
all the partners, who can thenceforth create no new contracts or obligationB 
binding upon the former partners, or those who represent them, and this wiU 
be the effect of dissolution, as to third parties, either when they have notice of 
it, or even in some cases, as where dissolution is caused by death or bank- 
ruptcyj there has been no notice. 

The partnership, however, in one sense, is not determined ; it continues for 
the jnarpott of winding up the partnership affitirs; whatever, therefore, is con- 
sistent with that duty, every partner has authority to do; he may, for instance, 
collect and give receipts for the debts of the partnership, apply the joint funds 
in payment of the partnership debts, adjust and settle the unliquidated debts of 
the partnership, or receive any property belonging to it. Coll. Partn. 75. 130. ; 
Stor. Fartn. 458. ; Exparte Williams, 1 1 Ves. 5. ; Peacock v. Peacock, 1 6 Ves. 
49. 57. ; Wilson v. Greenwood, 1 Swanst. 489. ; Crawshay r. Maule, 1 Swanst. 
506.; Crawshay v, Collins, 15 Ves. 218. 226.; Cruikshank v. M*Vicar, 8 Beav. 
106. It had even been held that an acknowledgment or promise to pay made 
by one of the partners, after dissolution, will hind a firm and take a case 
out of the statute as to the other partner. S Kent. Corns. 49 — 51. ; Stor. 
Partn. 460. ; Coll. Partn. 421. But if any person in possession of the partner- 
ship property acts in a manner inconsistently with the duty of winding up the 
affiurs, — as by making improper sales, misappropriating the funds, excluding 
another partner from taking that part in the management of the concern which 
he is entitled to take, — the Court will restrain him by injunction, and, if neces- 
sary, will appoint a manager or receiver for that purpose, and direct inquiries 
in what manner it can be wound up most beneficially to those interested. A 
manager or receiver will not, however, be appointed except in urgent cases. 
See Harding v. Glover, 18 Ves, 251.; Crawshay v. Maule, 1 Swanst. 507.; 
Heathcote v. Hulme, 1 J. & W. 122. 128. : Wilson v. Greenwood, 1 Swanst. 
481.; Daicie v. John M*Clel, 206., 13 Price, 446.; De Tastet t). Bordenave, 
Jac. 516. ; Allen v. Kilbre, 4 Madd. 464. ; Stor. Partn. 475. 
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For example, if two grocers of Orleans think proper to 
dissolve a partnership in. thp grocery trade, all the new pur- 
chases made by either of them of grocery stock in trade^ after 
the dissolution of the partaership, will be on his sole account. 
If there be profit, he alone will have it ; if, on the contrary, 
there be a loss, he alone must bear it. 

But if, before the dissolution of the partnership, one of the 
partners had bought at Cbnoa a certain number of flasks of 
oil, in order to re-sell them at Orleans for the profit of the 
partnership, the bargains which he may make after the dis- 
solution of the partnership, for their carriage to Orleans, 
being a necessary consequence of a purchase made during and 
on account of the partnership, and, therefore, a necessary 
consequence of its affairs, will be at the risk of all the former 
partners, as being done in a partnership transaction. 

It is for this reason that, although a partnership be dis- 
solved by the death of one of the partners, and his heir does 
not become a partner in his stead, nevertheless the heir, who 
cannot in truth commence new transactions on account of the 
partnership of which the deceased was a member, not only 
has power, but it is his duty, to complete those which had 
been commenced by the deceased on account of the partner- 
ship : Hares socii, quamvis socius non est, tamen ea quce per 
defunctum inchoata sunty per hceredem expUcari debent; 1. 40.> 
ff. Pro Soc. (Dig. lib. xvii. tit. 2. 1. 40.) 

156. Although, after the dissolution of the partnership, 
none of the former partners can undertake any new transac- 
tions on account of the partnership, which no longer subsists, 
nor, consequently, bind his former partners, by contracting 
either in his own name or theirs : nevertheless, If a jjartner, 
having good grounds for being ignorant of the dissolution of 
the partnership (suppose, for instance, the death of a partner, 
which effected the dissolution, had not yet come to his know- 
ledge) has entered into some transactions relative to the 
partnership trade, the bargains which he may have made in 
the name of the partnership of whose dissolution he was igno- 
rant, will bind his former partners and their heirs. The good 
faith with which that partner acted renders, in this case, these 
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contracta binding, in the same ouuiner as the good faith of a 
mandatory renders valid whatever he has done in execution 
of a mandate after the death of the mandant, when the man* 
datory was ignorant of his death, which extinguished the 
mandate. 

For example, if a merchant of Orleans has contracted a 
partnership with a merchant of Marseilles to buy in common 
a certain quantity of flasks of oil, which they were to convey 
to Orleans, to re-sell in common ; and the merchant of Mar- 
seilles, after the death of the merchant of Orleans (by which 
tlie partnership was dissolved), not having yet intelligence of 
it, purchased this oil on account of the partnership, the heu*8 
of the merchant of Orleans will be obliged to abide by it, as 
if it had been done during the life of the deceased, and during 
the partnership. This is what Ulpian lays down in the law 
65. § 10. ff. Pro Soc. (Dig. lib. xvii. 1. 65. § 10.) Si integrU 
omnibus manentibus^ alter decesserit^ deinde tunc seqtuitur res^ 
de qua societatem colerunt tunc, eadem distinctione utcmur, qua 
in mandato : ut si quidem ignota fuerit mors alterius, valeat 
societas; si nota, non valeat 

157. For the same reason, although parties who, during 

^" In the case of the payment of a debt put by Pothier, according to our 
law, it would) although made with notice of the dissolution, be good, because 
the receipt of it would be consistent with the duty of a partner in winding up 
the affairs of the partnership. As between partners themseives, no new engage- 
ment not necessary for the winding up of the concern entered into by one of 
them, will, without the consent, authority, or subsequent confirmation of the 
others, be binding upon them. With regard to the liability of the firm to third 
parties for new engagements entered into by one of them, much depends upon 
the mode in which the partnership is dissolved and the nature of the engage- 
ment, — if the partnership were dissolved by operation oflawy as by the death of 
one of the firm, or by his bankruptcy (Coll. Partn. 74. 419. ; Stor. Partn. 482.) ; 
and it seems also by the marriage of a female partner, or the attainder of a 
partner for felony, or by war breaking out between the countries of the partners 
(Stor. Partn. 483.); no new engagement by one of the firm, without the pre- 
vious authority or subsequent confirmation, will be binding upon the firm. 
Where, however, the partnership is dissolved by the voluntary arrangement of 
the parties, by the retirement of a partner, or by a mere efflux of time, the firm 
will be liable to third parties with whom it has been in the habit of dealing, 
unless proper notice be given to them ; but not, it seems, to third parties wilh 
whom they have had no dealings until after the dissolution ; nor where the 
partnership, being of a limited nature, had terminated before the transaction 
took place. Coll. Partn. 370. 
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the partnership^ had power to manage for each other the 
affairs of the partnership, and to receive all the debts, they 
have no longer this power after the dissolution of the partner- 
ship; nevertheless, the payment made by a debtor of the 
partnership to one of the former partners of all that-he owed, 
although after the dissolution of the partnership, will be valid^ 
if he were bond fide ignorant of it. 

For the same reason, if traders or artisans who were accus- 
tomed to furnish supplies to the partnership, have bond fide^ 
after the dissolution of the partnership, of which they were 
ignorant, continued to furnish these supplies to one of the 
former partners, on account of the partnership, all the former 
partners or their heirs will be bound. 

The debtors who have paid, and the traders or artisans who 
have furnished the supplies after the dissolution of the part- 
nership, will be considered to have been bond fide ignorant 
when they paid what they owed, or furnished supplies before 
the expiration of the time limited for the duration of the part- 
nership. Suppose, for instance, they were in ignorance of 
the death of one of the partners, which was not yet known in 
the place where they made the payment or furnished the 
supplies, or they were ignorant of the renunciation of the 

It is oflen a difficult question to determine what is sufficient notice of dis- 
solution. Ko notice, however, is necessary in case of a dormant partner whose 
liability ceases on the dissolution, except as to persons who knew him to be 
such. Evans v, Drummond, 4 Esp. 89. With regard to ostensible partners, 
notice in the " London Gazette " is sufficient, to such as never dealt with the 
firm (Godfrey v. Turnbull, 1 Esp. 371. )» but to persons who have so dealt 
express notice should be given, which is generally done by a circular letter 
{Jenkins v. Blizard, 1 Stark. 418.); and in a banking firm a change in the 
printed cheque will be sufficient (Barfoot v. Goodall, 3 Camp. 147.). A partner 
permitting his name to be used by the firm, after a mere advertisement of the 
dissolution in the " Gazette," will continue liable to third parties (Williams v. 
Keats, 2 Stark. 290.); but not if his name is used wrongfully by the partners 
carrying on the business of the old firm, after he has given notice in the 
" Gazette" and to the persons who had formerly dealt with the old firm (New- 
some V. Coles, 2 Camp. 617.); but in all cases after as well as &e/b;-e dissolution, 
the partnership will not be bound by one of the firm, unless the engagement be 
legal, or such as is warranted by the nature of the business of the firm. 

It may here be mentioned that the rights of third parties as to previous con- 
tracts and transactions with the firm, will not be affected by the dissolution of 
the partnership. Stor. Part. 480. 508. 
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partnership made by one of the partners ; notice of that re- 
nunciation not having been given to them, and not having 
been made public. 

But when the debtors, or the traders, or artisans, have 
ftimished the supplies, after the expiration of the time for 
which the partnership had been contracted^ they cannot be 
heard to allege that they were ignorant of its dissolution ; 
because those who have business with persons who are in 
partnership, ought to inform themselves of the terms of the 
partnership. 

This is the opinion of Gomez, Resobitionum torn. ii. tit. 5. 
n. 6. 

158. It is another effect of the dissolution of a partnership, 
that when the partners have put into a universal partnership 
the enjoyment of all their property, or in a particular partner- 
ship the enjoyment of certain property, that enjoyment ceases 
to be common from the day of the dissolution of the partner- 
ship; and all the produce of the property received after the 
day of the dissolution of the partnership, will entirely belong 
to the partner who was the owner of it. 

This takes place, even when such produce, at the time of 
dissolution of the partnership, was ungathered and fit to cut ; 
upon the terms only, that such one of the former partners 
who may receive them, shall reimburse his copartners at the 
distribution of partnership effects, according to their share in 
the partnership for the expense of the labour and sowing. 
This is what is decided in the Custom of Paris, art. 231., with 
respect to the partnership between husband and wife ; and 
the same decision holds good with regard to all other partner- 
ships, whether universal or particular, there being the same 
reason for it. 

Our custom of Orleans (art. 208.), has a similar provision. 
That article of the custom of Paris being of the number of 
those added at the time of its reformation, which contain 
different points that jurisprudence had decided, ought to be 
followed in the customs which are silent respecting it. 

Some customs have followed different principles. That of 
Blois (art. 185.) provides, that if at the time of the dissolu- 
tion of the partnership, the lands were sown and the vines 
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hoed find pruned, the crops, although gathered after the dis- 
solution of the partnership, are common. 

159. In this diversity of customs, which is to be followed ? 
If the former partners, when contracting the partnership, 
have declared by which custom they intended it bhould be 
governed, that custom should be followed. If they are 
silent upon the subject, they are considered to have intended 
it to be governed according to the law of the place where 
they have entered into the contract, and where they have 
their domicile, according to that rule of law : In coniractibus 
tadie veniunt ea qucs sunt maris et consuetudinis in regione in 
qud contrahuntur. 

It is to be presumed and understood in this rule of law, 
that the place where the parties contract is the place of their 
domicile. But if the instrument has been executed in tho 
place where they happened to be temporarily, other than that 
of their domicile, they ought to be considered to have intended 
to contract according to the law of their domicile, rather than 
according to that of the place where the instrument was ex- 
ecuted, and where they happened to be only temporarily* 

May it not be said, that the law of the place where the 
estates which have been put into partnership are situated, 
ought to be followed? No; for the laws, which govern 
agreements and personal engagements which arise from them, 
are personal rules, which exercise their authority principally 
and directly, not over things, but over persons which are 
subject to thera,* by reason of the domicile which these 
persons have in their territory. 

What then must be the decision, if the parties were domi- 
ciled each under different customs ? When it is a partner* 
ship between persons about to be married, it must be pre- 
sumed that they wish to contract according to the law of the 
domicile of the intended husband, which will also become 
that of the intended wife. 

Suppose the partnership has been contracted between other 
persons besides those about to be married, and who would, 
after the contract of partnership, continue to reside separately 
in different domiciles ? 

I think that the law of the domicile of him at whose residence 
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the inatrament has been executed ahoold be followed^ there 
being more reason for presuming that the other party intended 
to submit himself to the law of the person whom he has gone 
to find at home, than that there is reason for belieymg that 
he who remained at home intended to submit himself to 
the law of the domicile of the other. 

But, suppose the contract has been executed in the place 
which was the domicile of neither ? The law of the domicile 
of the partner who has the greatest share in the partnership 
may be preferred^ and if they have equal shares, there being 
in that case no reason for preferring the law of the domicile 
of the one to that of the other^ I think that then the decision 
must be in favour of the law most conformable to Common 
Law. 

160. With regard to the things which the partners have 
put into the partnership^ not only for enjoyment, but for the 
purpose of being common between them ; as the dissolution 
of the partnership does not prevent such things, as well as 
those acquired during the partnership, from continuing com- 
mon among the former partners, until a distribution or 
division takes place, whatever may arise from them, until the 
distribution, although after the partnership has been dissolved, 
will be common between them. 

' In like manner the dissolution of the partnership does not 
put an end to the debts of each of the former partners to the 
partnership, and those of the partnership to each of the 
former partners or to their obligation of respectively ac- 
counting for them on the winding up of the partnership. 

SECOKD ABTICLE. 
As to the Distribution or Division of the Partnership Effects. 

161. In order to dissolve the community which subsists, 
after the dissolution of the partnership between the former 
partners, and to discharge the respective debts for which 
they may be liable to each other, each of the former part- 
ners, or his heir, has a right to demand of his partners or 
their heirs to proceed to an account and distribution of the 
partnership effects. 

o s 
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To effect this they can each maintain the action pro socio^ 
or the action communi dimdundo^ at their option. 

I have already spoken in general of distribution in my 
Treatise on the Contract of Sale^ Part vii. Art. 6. ; and I 
have said there, that, according to our jurisprudence^ distri- 
bution was nothing more than an act determining the unde- 
terminate share of each of the joint owners of the common 
stock, by awarding to him those things only which are 
assigned for his lot. 

We shall examine in this article; 1st, when, by whom, 
and from whom, the distribution ought to be demanded ; 
2ndly, how parties should proceed ; 3rdly, what are the dif- 
ferent obligations arising from it. 

§ I. By whoniy against whom, and when, the Demand for 
Distribution can be made. 

162. Each of the former partners can alone demand a dis- 
tribution against the others, and compel them to make a 
distribution of the effects which remain in commou after the 
dissolution of the partnersliip. 

Their heirs and other successors can in like manner make 
that demand ; even a successor to whom one of the former 
partners may have sold or given his share. 

163. He who demands a distribution ought to seek it 
against all his partners or their heirs. If he has only sought 
it against one, he against whom it is sought will have grounds 

. for demanding by exception that the plaintiff* is bound to 
make all the others parties to the cause, it being proper that 
the division should take place amongst all those who have a 
share in the community. 

^^ So, according to our law, on a dissolution, each of the former partners, or 
the representatives of a deceased partner, may, in case of improper delay, danger 
of loss, or neglect of duty, proceed in Equity by a bill strongly resembling the 
action pro socio, to compel an account and a distribution of the partnership 
effects, and, if necessary, the other or surviving partners will be restrained by 
injunction from disposing of the joint property, and from collecting the out- 
standing debts. 

*« So, in our law, all the partners, and the representatives of deceased part- 
nersy must be made parties to the cause. 



Pothier on Partnership. 37 

The other partners who have not been summoned can 
intervene without waiting for a summons. 

164. When there are immoveables amongst the property 
of which the community is composed, minors cannot domaml 
a distribution thereof, but persons of full age can do so, even 
against the minors, and with them obtain an order for that 
purpose. 

The reason is, that the distribution of immoveables on the 
part of the person who demands it, is a voluntary disposition 
which he makes of his immoveable rights ; because it is at 
his option not to seek for the distribution, but minors are not 
permitted to dispose of their immoveable goods during their 
minority. 

Distribution, however, with regard to him from whom it 
is demanded, is a compulsory disposition, since he could not 
prevent it. But the laws, which forbid the alienation and 
disposition by minors of their immoveables, do not comi)re- 
hend compulsory dispositions and alienations. 

The person of full age who has a joint interest with a 
minor, ought not to suffer on account of his minority. Ad 
divisionis cavsam provocante tantummodo majore socioy ejus 
alienationem et sine decrefo fieri jam pridevi ohtinuit ; 1. 17. 
Cod. de PrtBd, min. (Cod. lib. v. tit. .71. 1. 17.) 

165. Ordinarily the demand for a distribution can be made 
immediately after the dissolution of the partnership. Never- 
theless, if the parties have agreed to delay the distribution 
during a certain period, and to postpone it until a time which 
they believe will be more convenient to dispose of their com- 
mon property, such agreement ought to be executed, although 
an indefinite agreement not to make a distribution would not 
have been binding. Si conveniat "we omnino divisiofiaty^ 
hujusmodi pactum nidlas vires habere, manifestissimum est. 
Sin autem •* intra cerium tevipus^ quod etiam ipsius rei qua- 
litati prodesty valet; I, 14. § 2,ff. Comm. Divid, (Dig. lib. x. 
tit. 3. 1. 14. § 2.) 

This agreement does not prevent a former partner from 
selling in the meantime, to a third party, his undivided share 
in the community; but it can be set up against the pur- 
chaser (who ought not to have any greater right thari the 
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partner), if he seek for a diBtribution before the time. Emptor 
quoque communi dividundo agendo^ eddem exceptione sum^ 
movebtlur qud auctor efu^ summoveretur : diet. /. § 13. (Dig. 
lib. X. tit. 3. L 14. § 3.) 

166. As long as partners or their heirs possess in common 
the common property, although they have possessed it 
more than a hundred years, no prescription can be set up in 
order to exclude the action for distribution. But a pre- 
scription of thirty years may take place, if they have had a 
separate possession for more than thirty years ; for it will be 
presumed that there has been a distribution then, of which 
the act has been lost. 

§ II. How Parties should proceed to a Distribution, 

167. Before proceeding to distribution the account of what 
each of the parties owes to the community to be distributed^ 

"^ In taking the account between the partners upon any dissolution^ each 
becomes chargeable with all the debts and claims which he owes, or is account- 
able for, to the partnership, with all interest accruing upon the same debts and 
claims, and with all profits which he has made out of the partnership effiscts 
during the partnership, or since the dissolution, either rightfully or by misap- 
plication thereof. Stor. Partn. 497. 

The creditors have, during the continuance and solvency of the partnership, 
no lien upon its effects. They can only proceed at law, either against the firm, 
if their debts be joint, or against one or mure of the creditors if they be separate, 
and, upon obtaining judgment, levy execution, either upon the partnership 
effects, or the share of the partner, as the case may be. Stor. Partn. 509. 
Hence, on a dissolution, it may be agreed by the partners that the partnership 
property shall thenceforth belong to one of them, and if such agreement be bond 
fidt^ and for valuable consideration, the property will not be liable to the joint 
creditors (Exparte Ruffin, 6 Ves. 127.; Exparte Fell, 10 Ves. S47.; Exparte 
"Williams, 11 Ves. 3.; Exparte Rowlandson, 1 Rose, 41 6.; Campbell©. Mullett, 
2 Swanst. 575.); and a similar stipulation in the deed of partnership, to uke 
effect on the dissolution of the partnership, by death or other personal incapacity, 
but not in cases of forfeiture for felony or by bankruptcy, will be valid. Stor. 
Partn. 509. 

But inasmuch as on a dissolution each partner has a right to have his share 
ascertained, and has a lien on the partnership effects for it, and as it cannot be 
ascertained until the creditors of the firm are satisfied, the creditors by this 
means, and through the medium of the equities of the partners, may obtain 
payment of their debts in equity. 

The joint creditors liave a primary claim upon the joint property of the part- 
nership, whether it be administered in equity or bankruptcy, the sqisrate ere- 
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and of what is due to each hj the said communitjr, ought to 
be entered into. There should be comprehended in this 
account not only what is owing to the partnership at the 
time of its dissolution but what has become due to the com* 
munity since the dissolution, either on account of what each 
has drawn from the common funds, or on account of the loss 
which he may, by his default, have occasioned to the effects 
of the community. 

In like manner, there must be comprehended in the account 
what is due by the community to each of the parties, not 
only what was due to him by the partnership at the time of 
its dissolution, but what may since have become due to him 
from the community, on account of disbursements which he 
may have made without any profit for the common affairsy 
or for the property of the community after the dissolution of 
the partnership. 

The amount of the sums for which each of the parties is 
debtor to t<he community ought to be set off against those for 
which he is creditor, and what remains, after such set- 
off, should be put to the debit or credit of the community. 
Observe that in the account of what has been received or 
expended for the partnership, the book of the partnership 
kept by one of the partners is proof between them. (Lauter- 
back.) 

168. After that account has been taken, the common stock 
is set forth, that is to say, a detailed account of all the dif* 
ferent things of which the community is composed; and 
there is comprehended in this stock, amongst the {dettes 
actives) debts due to the community, the sums which each of 
the parties (after the set-off has been made) owe to the com* 
munity ; and on the distribution of the community their own 
debt is to be deducted from their share. 

An account also of the (dettes passives) debts due from the 
community is prepared, and there is comprehended in it the 



dltors of each partner being only entitled to payment out of the surplus coming 
to the sliare of the partner indebted to them ; on the other hand, the joint 
creditors will not be entitled to payment out of the separate estate undl the 
separate creditors have been satisfied. See Coll. Fartn.623. ; St or. Fartn. 512. 
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sams which (after a set-oiF lias been made) are owing to each 
of the parties by the community. 

These sums ought to be taken by them before the partition 
of the community. 

Each of the things of which the community is composed, 
whether moveables or estates, is put down in that stock at a 
certain valuation. 

The parties may themselves make this valuation when they 
are in a position to do so — as when they are all agreed, and 
are all of age : if not, the vjiluation will be made by one or 
more valuers whom they agree upon; and if they cannot 
agree, the judge appoints a person for that oflSce. 

169. After the stock has been taken, the distribution may 
be proceeded with, commencing with that of the moveables. 

Each of the parties has a right to demand that his share in 
the effects to be distributed shall be delivered to him in kind, 
and for such purpose, that they shall be made into parcels to 
be drawn by lots, and the other partners cannot oblige him 
to submit to a sale, unless there were debts of the partnership 
which could only be discharged by the produce of Jihe sale of 
the moveables; in which case, so much of the moveables 
ought to be sold, as would be sufficient to discharge them, 
beginning with the perishable moveables. 

Each of the parties can demand a sale of the moveables, 
not only up to the amount necessary for paying what the 
community owes to strangers, but also for paying the sum 
which is due to him by the community, and which he has a 
right to receive before the distribution. 

If his copartners were creditors of the community as well 
as himself, they will set off their credits togetheri and he 
will only have to receive first the sum for which he was cre- 
ditor to a greater amount than they are. 

170. After the distribution of the moveables, they proceed 
next to the immoveables, if there are any ; and in like manner 
lots are made of the property which is to be divided. 

It is seldom that these lots can be equal, and precisely of 
the amount coming to each of the joint owners from the 
stock. In order to remedy this, and to effect equality among 
the joint owners, the lot which is too great is charged in 
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&Yoar of that which is too small. For example, if the mass 
of the property which is to be distributed between two joint 
owners is worth 20,000 livres, and the share that each ought 
to have in it is 10,000, if one of the two lots is of the value 
of 12,000 livres, and the other 8000, the lot worth 12,000 
livres will be charged with 2000 livres in favour of that 
worth the 8000 livres. By this method 4 he lots will be 
equal; that of the 12,000 livres being reduced to 10,000 
livres, by means of the charge of 2000 livres, and that of 
the 8000 livres being augmented to 10,000 livres by means of 
the charge of 2000 livres, which it will receive from the other. 

When one of the former partners finds in specie in the 
mass of the property of the community the things which he 
has put into it, whether moveables or estates, he has no 
ground for having them in preference to his partners, by 
allowing them to take other effects of equal value ; he has no 
more right to them than they have. 

171.' Sometimes the parties licitate, or put up to auction 
between themselves the tilings which are to be distributed, 
especially the estates, instead of distributing them ; and this 
licitation will take the place of the distribution. 

To licitate a thing, is to adjudge it to the one who offers 
most, and is last bidder, in order that it may belong to him 
entirely, upon condition of his paying the price for which it 
was adjudged to him ; and the price will be distributed 
amongst the joint ownera, according to the share which each 
of them had in the thing. See what I have said about lici- 
tation in my " Treatise on the Contract of Sale," part 7. 

Each of the parties can oblige the others to submit to lici- 
tation when the distribution cannot take place otherwise, and 
there is not a suflSciency of estate to make as many lots as 
there are joint owners: above all, when there is only one 
single estate which cannot be divided without depreciating 
its value. 

Infants, even, can be compelled to submit to licitation, but 
it is necessary to show first that the distribution could not be 
made otherwise. 

When it can be made otherwise, and there is a sufficiency 
of estates to make as many lots as there are joint owners. 
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none of the parties, whether they are of full age or minors, 
can be compelled, contrary to his will, to submit to licitation. 

When there are some minors among the licitant parties, 
the licitation can only take place in the presence of a judge, 
and the biddings of strangers ought to be admitted. 

"When all the parties are of full age the bidding of strangers 
are not admitted, except upon the demand of one of the par- 
ties ; and it is not necessary to go before the judge in order 
to make the licitation. 

172. With respect to the debts due to the community, 
although they are divided by mere operation of law {nomina 
ipso jure dividuntur), and in consequence have no need of a 
distribution ; 1. 6. Cod. Fam, Ere. ; I. 4. jff\ Diet Tit ; never^ 
theless, as it would be too embarrassing a procedure for each 
of the former partners to obtain payment of his share from 
each of all the debtors of the community, it is customary to 
divide into lots the good debts, as well as the other effects of 
the community. 

By the Roman law, it was necessary that he to whose lot 
they had fallen should obtain an assignment from the others 
of their rights of actions for the shares which they each had 
in them, and should sue for them as well in his own name as 
in theirs ; 1. 2. § 5. ff. Fam. Ere. In our law such an assign* 
ment is not necessary ; and he to whose lot the debts due to 
the community have fallen may, by serving the debtors with 
an extract of his allotment in the distribution, require pay- 
ment in his own name alone. 

With regard to the bad or doubtful debts, they are not 
divided into lots ; but one of the parties is charged with the 
recovery of them, or even sometimes a stranger, who must 
account for whatever he may receive, to each of the parties, 
according to his share therein. 

173. It is clear that the debts due from the community do 
not come within the distribution. Nevertheless, where the 

*" Tlie rules relating to the distribution of successions, the form of such dis- 
tribution, and the obligations whicli result tberefVom betireen coheirs, are appli- 
cable to distributions between partners. Civ. Cod. of France, 1872. 

The rules relating to the distribution of successions in the Code (see Arts, 
815. 883.) are in effect the same as those laid down in the text hy Pothier for 
the distribution of the partnership effects. 

Our Courts of Equity differ in a striking manner from the French in the 
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price arising from the sale of moveables has not been sufficient 
to discharge them^ they are often distributed ' amongst the 
copartners, who each undertake to pay certain debts. But 
this iindertaking does not dbcharge the other partners from 
the debts as regards the creditors (L 25. Cod* De Pact) ; it 
only binds him who has entered into it with regard to his co- 
partners. 

The expenses of the act of distribution, and of all those 
^w^hich take place preparatory to it, ought to be taken from 
the company ; that is to say, that they ought to be first taken 
from the common monies, if there be any ; if not, each of the 
joint owners ought to contribute thereto, in proportion to his 
share in the stock. 

174. It remains to be observed, with regard to distribu- 
tions of partnership efiects, and other acts which are substituted 
for them, that equality is more scrupulously required than in 
commutative contracts, such as contracts of sale, exchange, 
&c. In those, a person of full age cannot be heard to demand 
a recifision of a contract, solely on account of the loss which 
he has suffered, if it is not more than a half: but in distri- 

mode of proceeding to a distribution of the partnership effects, which seems to 
be exceedingly complicated, and liable to many objections, for the usual rule is, 
that the whole of the partnership property, whether real or personal, should be 
sold, so that after satisfying the claims of all the creditors of the firm, each 
partner may, without any further trouble, receive the share to which, on taking 
the account between them, he may be entitled. Stor. Partn. 501. ; Coll. Partn. 
ii06. 211. la Scotland the mode of distribution which, like that of France, was 
borrowed from the Roman law, has been abandoned, and the more simple and 
practical mode of a sale, as in our law, has been adopted. 2 Bell. Comm. p. 632, 
633. 645. 5th edit. 

Upon the dissolution of a partnership the question arises between the real 
and personal representatives of the deceased partner, whether real estate belong- 
ing to the partnership, or its proceeds when sold by the order of the Court, are 
to be considered as real or personal estate. The result of the authorities appears 
to be this : that, in the absence of any agreement, and except for tlie purpose of 
the paymetit of probate duty, real estate purchased with partnership capital for 
the purposes of partnership in trade, will in Equity be converted into pex- 
soaalty ; but, where real estate belongs to the partners, or has been acquired by 
them out of their private monies, or by gift, although it is used for pavtnership 
purposes, in trade, or if, although it is used for partnership purposes in trade, 
or if although paid for. out of the partnership capiul, it is not purchased for tlie 
purposes of partnership in trade, it will, in the absence of any agreement, or 
direction for its sale, retain the character of realty. I Lead. Cas. £q. 1.S0. 1S7. 
Bisset) Fart. 48. 
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butions and other acts which are substituted for them^ it is 
sufficient that it exceeds a fourth of what ought to belong to 
him who complains of the distribution^ as we have seen in 
my Treatise on Obligations, n. 35. 

§ III. As to the Obligations which arise from the Distribution. 

175. The partner whose allotted share is made subject to 
a charge, contracts, by the distribution, the obligation of 
paying it. 

These charges consist either of a sura of money or of a rent, 
according as the parties have agreed. 

When the charge consists of a sum of money charged upon 
one lot in favour of another, that cliarge is a personal debt of 
the sum so charged ; he to whom the lot so charged falls, 
contracts that debt towards him to whose lot the charge has 
fallen: he cannot discharge himself from it by offering to 
abandon entirely his lot. 

In distributions of immoveables, and even of productive 
moveables, such as cattle, stock in trade of a shop, &c., these 
charges will, by operation of law, carry interest from the day 
of the distribution. But, when the joint stock is only com- 
posed of unproductive moveables, I think it is otherwise, and 
that the interest upon the charge is only due <?* mora, — 
that is to say, only from the day of the demand or decree for 
payment made to the debtor. 

The person to whom the charge is due has a primary lien 
(Jiypothique prioelegiee) over all the immoveables of the lot 
liable to it, and a privilege over the moveables of the said 
lot, similar to that of a vendor on credit. 

.176. When, in the partition of immoveables, the charge 
upon one lot in favour of another, consists of a rent ; for 
instance, when it is said that the first lot shall pay to the 
second a rent of 100 livrcs, or a measure of wheat, for rent, 
that rent is a ground-rent or rent-charge upon the estates 
composing that lot. 

These rents are of the same nature and entirely similar to 
those which are created by lease of an estate. 

They are a real charge on the estates comprised in the lot 
which 13 charged therewith; they are primarily due from 
these estates ; he, to whose lot they have fallen, is only the 
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debtor on account of the said estates which he possesses, and 
he can free himself from them by alienating {deguerptssant) 
or releasing them, unless the exercise of this power has been 
interdicted by a clause (defouimir etfaire valoir la rente) to 
provide and pay the rent, or by some other clause which ex- 
cludes a release. See my treatise on the contract of " Bail & 
Rente.*' 

He to whom the charge has fallen has, for enforcing the 
payment of it, the same rights as owners of rent-charges. 
These rents, created as a charge, where a distribution takes 
place, are not redeemable, unless the power of redemption has 
been expressly granted at or after the distribution ; and that 
power is liable to prescription. In a word, all that I have 
said of rent-charges in my treatise on the contract of ** Bail a 
Eente," is applicable to these. 

177. All that has been said only takes place when the lot 
has been charged immediately with a rent. 

But if it was said that such a lot shall pay to the other 
such sum, for the price of which he will give to him such a 
rent, that rent would not be a {rente foncieree) rent-charge ; it 
would be {rente constitute) an annuity for the price of the pay- 
ment, always redeemable, according to the nature of annuities. 
It would be a personal debt of the person to whom the lot 
should have fallen which is charged with it; but it would 
not be a real charge upon the estates of that lot, which would 
only be hypothecated for it. 

178. Another obligation, which arises from distribution, is 
the obligation of guarantee, that each of the joint owners re- 
ciprocally contracts towards each of his fellows, for the gua- 
rantee of the property comprised in their respective lots. I 
have treated fully, in the Treatise on the Contract of Sale, 
part. 7. art. 6., and afterwards in n. 633., to the end of that 
article, on all that concerns this guarantee ; and I have ob- 
served there that it differs in four respects from that which 
arises from the contract of sale. I refer to it in order to 
avoid repetition. 

§ IV. As to the Effect of Distribution. 

179. The effect of distribution is to dissolve the commumty 
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which remained between the former partners after the diaio* 
lution of the partnership. 

There ia a great difference between our French law and the 
Roman law^. as to the effect of the distribution. By the 
Boman law, the distribution was a kind of exchange ; divisio 
instar permutationis obtinet; each of the joint owners was 
considered to acquire from his fellows the shares which they 
had before the distribution in the effects comprised in his 
lot, and to cede to them in lieu thereof what he had, before 
the distribution in the effects comprised in theirs. On this 
account, the things which fell to the lot of one of the joint 
owners remained subject to the charges of the creditors of his 
copartners, according to their shares thereinbefore the dis- 
tribution. L. 6. § 8. jf. Comm. Div. (Dig. lib. x. tit. 3. 1. 6. 

§8.) ^ 

According to our French law, on the contrary, a distribu- 
tion is not regarded as a title of purchase, but as an act which 
solely converts the indefinite shares which each of the joint 
owners previous to the distribution, was entitled to, in the 
community which existed between them, into the property 
alone fallen to the lot of each. 

These acts of distribution have, according to our French 
law, a retrospective effect. In consequence, the property 
fallen to each lot is considered to have always alone com- 
posed the share which he to whose lot it is fallen had in the 
community. He is considered to have been the sole pro- 
prietor thereof since it has been put into or acquired on ac- 
count of the community, and never to have had any share 
since it had been contracted, in the property fallen to the lot 
of the other joint owners. The distribution, according to 
these principles, is not a title of purchase ; and each of the 
joint owners acquires nothing by the distribution from the 
others. 

It is for this reason that distribution affords no claim to 
seigneurial rights. It is also for this reason that no part of 
the estates fallen to the lot of each of the joint owners is 
subject to the liens of the private creditors of the others. 

For example, if, by the distribution which we make of a 
community composed of estates which we have each put 
therein, and others which we have acquired on account of the 
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partnership, the estates which fall into my lot are those which 
I have brought into it by our contract of partnership, they 
will be considered never to have ceased to belong to me en- 
tirely. The contract of partnership which I have entered 
into with you, by which I have put them into a community,' 
only gives to you a conditional right therein, depending upon 
the event of the distribution, in case only they, by the distri-. 
bution,fall to your lot. The event of the distribution having 
caused the failure of the condition, you are considered never 
to have had any right to them ; and, consequently, not to 
have been able to hypothecate tliem to your creditors. 

If the estates which you have put into community fall to 
my lot, they are considered to have composed my share in the 
community from the time of the contract of partnership. I 
am considered to have acquired them from you entirely from 
that time by the contract of partnership, from the instant of 
the contract ; and not solely by the distribution. For this 
reason you have not been able, after the contract of partner- 
ship, to hypothecate them ; and they can be only subject to 
the charges created by you before the contract of partnership, 
from which you are obliged to guarantee me. 

If the estates which have fallen to my lot are those which 
have been acquired on account of the partnership during its 
continuance, they are equally considered to have belonged to 
me entirely from tlie time when they were acquired on ac- 
count of the partnership, which is considered to have acquired 
them in order to compose the share of him to whose lot they 
may fall ; no part of them, consequently, can be hypothecated 
by my copartner. 

180. These principles operate with regard to distributions 
which are made (avec retour de deniers) with a return of 
money, and even with regard to llcitations. When an estate 
alone composing the community which existed between you 
and me has been adjudged to me by licitation, that estate, 
since it has been in community, is considered to have always 
belonged entirely to me ; and you are considered never to 
have had any thing for your share in the community, except 
the sum which I am obliged to pay you for your share in the 
amount of the licitation. You could not, in consequence, ^ 
hypothecate any part of that estate during the community. 
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ART. IV.— DEMANDS AND DIFFICULTIES OF 
SPECIAL LEGISLATION. 

1. An Act for regulating the Sale of Beer and other Liquors on 
the Lords Day. 1854. 

2. An Act to abate the Nuisance arising from the Smohe of 
Furnaces in the Metropolis, and from Steam Vessels above 
London Bridge, 1853. 

A DESIRE, at once sincere and honourable, has long pre- 
vailed within the walls of Parliament to mitigate annoyances 
and promote usefulness. It would be idle to deny or doubt 
the advance of benevolent sentiments. From the ragged 
school to the convict ward of Chancery *, from the chimney 
sweeper to the chiefest mechanic, from the weakest of our 
countrymen to the most robust, from the strictest Sabbatarian 
to the least observant disciple, from the traveller by cheapest 
rail or poor passenger by sea to the man at ease whether he 
journey by land or water, whatever the grade may be, what- 
ever the desired improvement or inconvenience to be lessened, 
it is certain that few pains are spared to forward the general 
welfare within the broadest circle. To prove the universality 
and integrity of these good wishes, we need only refer to the 
debates in the Senate and the columns of the Statute-book. 
The ** golden days" of the past, "fruitful of golden deeds," 
would seem to promise a near approach. To recount the 
varied instances of these efforts towards improvement would 
be an inexhaustible and needless task. If wo consider the 
public health, a host of Boards and Commissions present 
themselves to our view. The fancied errors of one system 
are rapidly submitted for amendment to a new arrangement. 
No one who remembers our metropolis some thirty years 
since can fail to contrast its present quietude with the din 
and tumult of days gone by. Even the smoke, so long 
domiciled in the great city, is threatened by the suicidal pro- 
cess of self-consumption. The fog, that dread visitant which 

* The Act 3 & 4 Vict. c. 90. empowers the Court of Chancery to provide for 
the education of infants convicted of felony. 
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appals the foreigner, awaits the drainage of the Thames 
marshes to make a long, perhaps a final, retreat from its 
favourite haunt. Sweei^ei-s cross us at) every interval, dis- 
infecting odours assail the raging pestilence, parochial 
powers are in full tide to seek out and expose the careless 
housekeeper; and if we have any confidence in written 
decrees from high places, the guardianship of our lives is in 
safe keeping. Nor are the morals of the community less 
anxiously watched. The horse race of the rich and the 
betting house of the poor liave been equally subjects of 
attention. The young beggar, whose nights are spent be- 
neath the cold shelter of a bridge, has a refuge suited to his 
wants. The puny thief, old in crime, though tender in age, 
is summoned from his daily pillage to the winnowing dis- 
cipline of the reformatory. Schools of industry are open on 
all sides to receive the repentant wanderer. The temptation 
of strong drinks is controlled by the occasional introduction 
of a Beer and Liquor Act. Cruelty to animals is repressed, 
whether they be ill used in draught or (victims of a tres- 
pass) in the parish pound. The dog has received the 
friendly aid of the Legislature, and after January, we be- 
lieve, is to be emancipated from the muzzle and the goad, 
as much from an honest wish to prevent inhumanity, as from 
the dread of hydrophobia or accident to horses on the road. 
We trust that the Act may not Jbe found wanting, and that 
this useful creature may be remitted to his original employ- 
ments. 

** Valeant vigiles provida turba canes.' 

It would be foreign to the intention of this article (which 
rather proposes to inquire whether some of these legislative 
reforms have not been inefficient), if we were to enlarge too 
much upon the principle of improvement by verifying it with 
too extensive an illustration* But we may be excused, per- 
haps, in pointing out some other general instances, and we 
will then proceed to our more immediate object. The pres- 
sure of oaths upon the consciences of witnesses has been a 
fruitful source of scruple and menace, and sometimes, though 
rarely, the cause of punishment. No toil has been thought 
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too great to arrange a plan by which every one may give his 
evidence under the allegation most agreeable to his religious 
persuasions. The venerable and enlightened magistrate, 
Loni Denman, now lately removed from us by death, bore 
bis share in this labour of kindness, and set a bright example 
to others who have ably followed bim. If Mr. Pellatt bos 
been unsuccessful in his attempt to substitute declarations 
for oaths, it is a failure which may be attributed to too bold 
an effort, rather than to any want of sympathy for the cause. 
Just so it was when an impression went abroad that the liberty 
of the subject was not respected in our English convents. 
Without canvassing the wisdom of the measures which were 
submitted to Parliament for the redress of the supposed 
wrong, it soon became apparent that energy and eflSiciency 
could soon be summoned in defence of personal freedom. It 
was. so again when discussions were excited on that subject 
of high interest, the rights of women. It did not follow that 
because Mr. Bowyer met with little encouragement in amend- 
ing the law respecting actions for Criminal Conversation, 
that the theme of his speeches was regarded with indiffer- 
ence. We believe that the Bill for enabling married women 
to dispose under certain circumstances of reversionary and 
other interests did not pass the Legislature. But the 
constant recurrence of Members to the condition of persons 
under coverture, gave token of an awakened attachment to 
their interests, and of a wish to mitigate any hardships which 
the strictness of our law may have improvidently cast upon 
them. Is there a complaint of the slow and costly process 
employed to punish or acquit the accused in the case of petty 
thefts ? Mr. Aglionby was at once ready with a proposition 
by which a plea of guilty could be received at an inferior 
tribunal, remitting the sentence to the higher Court. Is 
there any alarm lest the pleasures of the urban population 
diould be abridged by the increase of buildings on their 
ancient heaths and pleasant foot-paths ? The jealous fear of 
trespass is aroused, and, whatever be the merits, the Commons 
throw out the Finchley Road Bill. The assimilation of our 
commercial system is espoused and watched over by Lord 
Brougham. The digest of the Statute-book falls to the lot of 
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the Lord Chancellor* The police belong natofalljr to the 
guidance of tlie Home Secretary :— whilst thoee impracticable 
tribunals^ the Ecdesiaatical Courts^ with perhaps the single ex- 
ception of admitting vivd voce evidence^ have been seen to sur- 
vive, with great powers of reeistancci the assaults made during 
the Session upon their antiquated dominion. Enough has now 
been advanced to illustrate the principles of general amendment 
which are stirring around us. It may be an interesting 
inquiry to ascertain in some measure the efficacy of those 
functions which the Legislature has entrusted to various 
authorities, and to learn likewise how far the labours of Par- 
liament itself have been equal to the remedial tasks proposed 
and expected. We will commence with a very important 
thesis, — the powers of the Board of Health. Undoubtedly 
it is our fervent trust that before these pages are read the 
visitation which has caused so much commotion will have 
retired, if only for a season. But there are other malignant 
influences at work which, although neither so sudden nor so 
formidable as the Cholera, are yet more chronic and perse- 
vering, and probably even more capable of being diminished by 
sanitary regulations. In the year 1848, forewarned by the 
past, it was resolved by the executive to use every available 
means for eluding a distemper which had more than once 
ravaged, and was then agcun threatening, the land. For this 
end the Ministers were fortified by an Act which promised to 
put a speedy finish to all baleful nuisances supposed by the 
faculty to cherish or generate the dreaded poison. They had 
the additional advantage of a General Board of Health, and of 
Local Authorities, established in the same year, and the humane 
intention was that as soon as a mischievous annoyance was 
discovered, it should instantly be annihilated by the strong 
arm of the law. How far this summary assault prospered 
we will endeavour to explain by reference to the real forces 
which were placed at the command of Government and its 
agents. In the first instance a notice from two householders 
became necessary in order to launch the proceedings. It was 
imagined (and not in theory without reason), that mankind 
would be so terror-stricken at the coming plague, or so anxious, 
each to maintain his personal health, as to establish, as it 
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were, a kind of espionage over all neighbouring incommodities, 
— in effect, that inhabitants would become their own sani- 
tary police. This notice delivered to the proper authorities* 
was the parent of another notice served directly upon the author 
of the nuisance, who had a period of twenty-four hours allowed 
him for amendment. The next process was the examination 
of the premises, which, on emergency, might have been with- 
out notice; and if the state of the place was found unsatisfac- 
tory, a summons issued to call the offending party before a 
justice. The case being heard, and no sufficient defence 
made, an order emanated from the Bench to compel the 
necessary purgations, two clear days, exclusive of Sunday, 
being allowed. The neglect or omission still continuing 
after the time prescribed by the order, penalties accrued, and 
the works ordered might be done by the authorities at the 
expense of the owner. This machinery was rather more 
complicated than the Legislature at first supposed. Lawyers 
are not proverbially fast, and some of the proceedings natu- 
rally fell into their hands. Sensible, therefore, in 1849, 
that neighbours were not always forward to proclaim a 
nuisance, even for their own preservation, and that whilst 
forbearance and delay were not discouraged on the one 
hand, on the other the mighty scourge was thundering at 
their doors, the Parliament placed their reliance on the 
Medical Officers, and ordained that the certificate of any 
medical or relieving officer of the Union should be equivalent 
to the notice from two inhabitants. And they also em- 
powered the guardians of the poor to direct proceedings 
against any person who should wilfully violate or neglect the 
orders of the General Board of Health. Thus passed the 
hour. The enemy, satiated with slaughter, retreated, and 
the pigsty, the slaughterhouse, the mixen, the dungheap, the 
stagnant sewer, again flourished in their prescriptive nasti- 
ness. And thus we were discovered, torrente cloacd^ in 1854. 
The same foe, with long warning, was preparing to add, in 
a week, nearly one-half to the average mortality of London. 
It is true that an inspector of nuisances, appointed by virtue 

' The guardians of the poor, for instance. 
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of the orders of the General Boards or by the Local Board, 
was at hand to pronounce which foul smell should be spared, 
which should be the subject of prosecution. It is true that 
a vast morass of abomination has been drained away by the 
zeal of both public and private men. The *^ odora canum 
vis" did not lie more heavily than the acute nose of the 
inspectors and amateurs. On the other hand, it is equally 
just that an Englishman's house is his castle ; that no bye- 
law or general order of the Board of Health can override the 
Common Law of the land ; that a house-to-house visitation, 
unaccompanied by the requisites of the Acts, or by consent, 
is a house-to-house trespass,— in a word, that some foundation 
must be laid, whether by law or by courtesy, for an elami- 
nation, which, in ordinary times, must be deemed an intru- 
sion. Taking all these circumstances into consideration, the 
question arises whether the statutory ordinances respecting 
this truly serious matter fulfil the part designed for them. 
The presence of a dangerous nuisance is plain to all, " magis 
in aperto," to use the strong expression of the ancients. It 
ought to suffer immediate prostration. But two inhabitants 
must take up this cause, or the medical or relieving officer. 
The Board of Guardians, or Trustees, or Commissioners, do 
not sit every day, possibly once a week. The notice of the 
nuisance to the Board need not be, but most frequently is, 
drawn by an attorney. The occupier of the premises must 
then be visited. Pressing as the instance may be, more legal 
proceedings must be encountered. And when the justice is 
satisfied of the reality of the mischief, and not till then, can 
the full intentions of the sanitary law be verified. Even 
then, if the nuisance be abated before the hearing, the costs, 
which are in the discretion of the Bench, are not always 
awarded to the complainant. We think that six or seven 
processes may be counted up in this matter. What effect a 
malaria may have whilst all these intermediate incidents 
are propitiated, we leave the doctors to pronounce and the 
reader to determine. Nor can the medical attendant nor the 
inspector be regarded with certain hope, when we cannot by 
any means be sure that the former will pronounce a foul sty 
(however disagreeable) to be a dangerous nuisance, and when 
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it seems that a large discretion is reposed in the latter as to 
the expediency of proceeding against any particular annoy- 
ance. 

We may, perhaps, at the dose of this article, suggest some 
remedies for imperfect legislation; in the meantime, we 
entertain a strong opinion, that if called upon, we could offer 
a remedy for these prolific sources of delay. If the magis- 
trate had jurisdiction, in the first instance, upon an ordinary 
information, it might be diflicult to see how the freedom of 
the inhabitant could be seriously endangered, whilst there 
would be the sanction of an oath, the necessary proof by 
vivd, voce evidence, and a speedy decision and execution in a 
matter second to none in interest and importance. 

With equal sympathy for the health and comfort of the 
Metropolis, the Legislature, • after years of consideration, 
determined that furnaces should consume their own smoke. 
There could be no doubt but that the vast wreaths of 
columns of vapour which thicken the atmosphere of the 
great city might be controlled by physical laws so aa to be 
absorbed by the neighbouring flame or heat. London was a 
fit place in which so surprising an experiment should be tried. 
The citizens, whose opportunities of beholding the brightness 
of "jocund day,** were rare and interrupted, would be deli- 
vered from the cloud of darkness which so often shrouded 
their mansions and palaces. But it had not been considered 
that a sudden interference with the commercial capital of the 
country was not likely to be received with prompt obedience. 
It might be feasible to construct a furnace in conformity with 
the Law of Parliament, it might be equally feasible so to 
alter it ; but it was alleged, that the cost of the alteration 
would go near to ruin some trades, and the smoke nuisance, 
though abateable, has been by no means universally abated. 
Like the flue which admits the dimbing-boy, it may certainly 
be exchanged for a new construction; but, in many instances, 
you must almost pull the house down first-. Thus, although 
we may not go the length of saying that the remedy is worse 
than the disease, it cannot be denied that the benefit would 
frequently be dearly bought. Thus it is that the Smoke 
Frohilntiou Scheme does not acquire the advantages which 
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its advocates humanely expected. This cause it was which 
prevented the chimney-sweepers' Act from being spread 
abroad through the country. It will be a difficult struggle 
to enforce amendments, municipal or rural, if the cost he 
considerable and the grievance of ancient standing. There 
probably can be no stronger appeal to the kindlier feelings of 
our nature than in the case of the chimney-sweeper. Yet by 
reason of the onerous penalty inddent to improvement, our 
well-meaning couiitrymen would fain continue the old system 
as a measure of self-defence. Whether an administrative 
tribunal clothed with powers to modify statutes connected 
with making improvements, and subject to the annual revi- 
sion of Parliament, might not be an acceptable proposal, is a 
question which we will touch lightly upon in the sequel. 
An illustration of the want of some such amalgamatory 
power may be found in the praiseworthy attempt to reform 
juvenile offenders by sending them to a school where disci- 
pline is not unmixed with usefulness and where it is tem- 
pered with tenderness. To select the names of the chief 
labourers in this moral harvest would be an invidious and 
lengthy task. It is sufficient to say, that Lord Robert Gros- 
venor undertook to pilot the Middlesex Bill, and that Mr. 
Adderley and Lord Palmerston were engaged in preparing 
and passing the more general Act for the Reformation of 
Youthful Offenders. But in this general Statute there was 
this material difference of opinion between the two promoters 
of it. For whilst Mr. Adderley insisted on the expediency of 
sending the young convict to a school of reform immediately 
after his sentence. Lord Palmerston, on the other hand, 
proposed, and succeeded in his views, that the offender 
should undergo his sentence before he became qualified 
to learn the arts of industry. Each opinion had its sup- 
porters, but the Home Secretary, savouring of tlte good 
old times of chastisement, prevailed. It is not for us 
to say whether an administrative officer gifted with legal 
functions to try both those planji at his discretion, subject 
to the future approbation or supervision of the Legisla- 
ture, might not be in a condition to meet the wishes of 
both parties. But we will pass on to the new Beer Act. 
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To the higb satisfaction of those who are desirous of con- 
tracting the enjoyment of worldly pleasures on the Sabbath- 
daj, the hours for selling beer, wine, and liquors on that 
day have been considerably limited* If we are to credit the 
assertions of some, the ruin of the retcdl trade is imminent. 
If we pay heed to others, the new Beer Act may be classed 
in the highest catalogue of Legislative favours. Some re- 
gard it as a stringent display of Puritanism sorely interfering 
with their only holiday. Qthers see in it a day of rest 
and repose for the publican, and an encouriagement to tern* 
perance by reason of the difficulties of obtaining strong 
drink. And there are not a few who consider it as approach- 
ing in its character the requirements of the fourth command- 
ment. With all these shades of opinion, it cannot be won- 
dered at, that efforts have been made to escape the provisions 
of the Statute on the one hand, and to sustain it on the 
other. The inquisitorial power assigned to the constables 
has a£fbrded convenient opportunities for testing the legal 
strength of the Act, and the long cherished love of Sunday 
excursions has brought forth all that opposition can discover 
to defeat the obnoxious coercion. The battle-field was not 
far ofil It has ever been received for law that a traveller 
should never be turned from the door of a house of public 
entertainment. And it would be unreasonable that the 
lodger in an inn should dwell in a state of illation in his 
men house. Therefore, the new Act has engrafted into it 
the following words : — " Except as refreshments to a bond 
Jide traveller or a lodger therein." And again, in another 
clause : — " Except as refreshment for travellers." 

Now it soon became obvious that this bona Jide traveller 
must be a person either capable of some definition, or subject 
to some legal interpretation. If a man should drive his wife 
into the country, and, fatigued with his journey, should 
crave refreshment, would the publican be liable to a penalty 
for entertaining him? So if a party, for their recreation, 
should make an excursion from home, would the landlord be 
justified in refusing them the aid of his house on a Sunday to 
supply them in an hour of need? The more enlightened of 
our magistrates have resolved to enlist these persons in the 
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class of banAJide travellers, rather than countenance a con- 
struction which the Legislature might never have contem* 
plated. 

For either must the Statute point at the extinction of 
journies, we will not say of pleasure, but of recreation on the 
Sabbath, or the weary traveller must be content to certify 
himself as under an obligation to go forth, or perish, it may 
be, for want of sustenance. This innovation upon the calling 
of the tavern-keeper may, therefore, turn out to be a failure, 
or we may be edified by the counter-divisions of difierent 
Benches, and confounded by the uncertainty of their ex- 
positions. 

It is to be desired that the Laws for the suppression of 
gaming-houses may be more successful than the legislative 
labours to which we have already called attention. There 
will be more supporters of the Act for discouraging a system 
manifestly ruinous to all classes than of one which tends to 
curtail the enjoyments of the community. We have not, 
however, heard of so large a list of prosecutions for the 
illegal practices denounced by the Gaming Act as for vio- 
lating the provisions against the sale of fermented liquor. 
Indeed, if it be possible to defeat an arrangement so excellent 
as to have for its object the defence of the unwary against the 
designing, and rescue thoughtless lads and men from a snare 
set for systematised plunder, there will not be wanting inge- 
nuity to raise the objection, nor perseverance to work it out. 

If ever there have been exertions to mature and send 
forth a Statute calculated to protect females from seduction, 
they were in full work when the Act to " protect Women 
from fraudulent Practices to procure their Defilement" was 
passed.^ Yet the author of the Prize Essay on the Laws for 
the Protection of Women has referred to several instances 
in which he conceives, and not without justice, that the 
intention of the Legislature may be defeated. And some 
late notorious incidents have proved that the trade in 
vice still flourishes, and that there are difficulties in con- 
signing to punishment those whom every one would wish 
to see punished. And further : ^^ the Associate Institution " 

M2 & 13 Vict c. 76. 
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is so little satisfied of the present efficiency of the Law as to 
recommend the introduction of a new measure for the sup- 
pression of brothels. It must be remarked, at the same time> 
that there is a wide distinction between the statute for 
sheltering women from the arts of seduction, and the law for 
suppressing houses of bad character. In the one case, there 
is no sympathy for the offender, although the letter of the 
Act may be incompetent to reach him. In the other, we 
are taught by a late Report of the Society, that brothels are 
" usually supported by men of education and property." 
" The bills for their more effectual suppression which have 
been submitted to Parliament at the instance of the Society 
have always failed before the powerful opposition which has 
been brought to bear against them." These lines clearly 
convey to us the opinion of that Society, that further powers 
are necessary to vindicate both the Common and Statute 
Law upon this subject. We do not propose to embarrass 
ourselves with offering any opinion upon the wholesale sup- 
pression of Brothels. Our principle is to illustrate the fre- 
quent instances of failure on the part of the Law to repress 
practices which it deems and declares to be nuisances. 

Perhaps the punishment for aggravated assaults on women 
ought to be referred to. Yet if it be in place here at all, 
we can refer to it but for a moment, because if it has not 
answered its end, its provisions have not been arrested by 
technicalities, nor have its penalties been disapproved of by 
the popular voice. Indeed, if we are to believe Mr. Phinn, 
more active measures are called for, and the lash should be 
the reward of the man who lays his hand, " save in the way 
of kindness," upon a woman. Mr. Hammill observes that the 
number of these assaults have not diminished notwithstanding 
the administration of severity ; and the general returns show 
that husbands have been found, upon a large catalogue of 
charges, the chief transgressors. " It can only be, I fear, a 
remedial measure," says Mr. Hammill, ^^ until the moral and 
industrial training of the population is put under a more 
effectual system than is now permitted." It should not be 
forgotten that by reason of the increased punishment a host 
of domestic tyrants have been brought to justice who would 
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otherwise haye revelled in eomparative impunity; that there 
have not been many cases of repeated outrage after the 
punishment; and that the terror of a long imprisonment has 
undoubtedly had its sway in deterring many savages from 
indulging in their habitual inclination to commit violence. 
Whatever may be the honest feeling of those who would in- 
flict the whip upon these unruly persons^ it should be con- 
sidered^ that in returning blow for blow, there may be a risk 
not merely of losing the public sajiction, but likewise of 
injuring the woman in a higher degree than if she were left 
in her original state of inefficient protection. 

Again; if it be wished to benefit a numerous class of 
helpless persons^ too much attention can hardly be paid ' 
to the Acts relating to Passengers by Sea» or^ (as they are 
often called) intending emigrants. Notwithstanding the care 
which has evidently been bestowed upon provisions of this 
nature^ it may be doi}bted whether the worthiness of the 
vessels in which so many lives and so much property lie 
at stake^ is under sufficient guarantees. There is no want of 
detail in the sections which prescribe the comforts and guards 
destined for these passengers; but there are, on the other 
hand^ accounts of ships unfit for sea work, and complaints 
of' destitution and ruined circumstances. 

The Law of Highways may be mentioned as a thorny road 
for legislation. It seems so beset by difficulties that Parlia- 
ment, admitting the perplexity, refrained from touching the 
general law. In the mean time the Act of William IV., 
girded with 120 clauses, may be in vain consulted for the 
remedy of many annoyances. Not the least of these are the 
projections by piUars or posts which frequently oppose them- 
selves as a frontage to the public road, and form the nucleus of 
heaps of merchandise. Yet, whether from want of faith in 
the efficacy of the proceeding, or from ignorance of the right 
remedy to abate such obstructions, the law is but rarely 
appealed to, and there are not wanting opinions hostile to the 
prospect of a successful prosecution in this matter. 

Again, we may mention, that with all admiration for the 
game and laws of cricket, we would be spared from the dis- 
play of it by the side of the public way. The Turnpike 
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Act has provided for this inconvenience^ but the statute of 
William IV. has not enumerated this evil amongst its list of 
petty wrongs. Once more (and many other instances of 
nuisance ripe for amendment might be pointed out), the 
defences alotfgour footpath thoroughfares require a revision 
only to be corrected by Parliament. It was never intended 
that a tired traveller should have to surmount a five-barred 
gate without step or landing-place^ or that a female, of 
dimensions like the fat woman of Brentford, should be com- 
pelled to squeeze through two tall slanting stones. Some 
allowance must certainly be made for the customs and con- 
venience of different counties, but a writer in the " Globe" 
says, ** We are by no means prepared for a fortification." 
There is no provision, we believe, in the present general Act 
for insuring to the wayfarer a passage from one field to ano- 
ther without the hazard of being arrested or harassed by 
some obstruction which is anything bait a model fence. And 
it may be added that the inveterate usage of ploughing up 
the footpath is not more in accordance with the Common Law 
than it is agreeable to the individual who has the ill fortune 
to cross over it. Thus, in some cases, a statute is of doubtful 
value, in others it is assailable by technical objections, in 
others it affords no remedy. To conclude this portion of our 
article, even the Statute-book itself is found to be a hard 
subject for a Digest. Definitions have been attempted, but 
innumerable matters have been discovered not to be defin- 
able ; brevity has been sought for, and recommended, but if 
we are not mistaken, there is an Act of the by-gone Session 
which casts all hope of abridgment into shadow. At the late 
meeting of the British Association Lord Harrow by observed : 

"It is one of the difficulties which beset a large proportion of 
these investigations, whether into morals, health, education, or 
legislation, and which must always distinguish them from those 
which deal with matter or defined abstractions; that, in using 
the same terms, wc are often uncertain whether wc meian the same 
thing; whether, in fact, when we are using the same denomi- 
nations, the same weights and measures are really employed." 

A Commission, however, has been issued with many honour- 
able names attached to it, and we can only say that there is a 
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bright harvest, if the labourers shall be found equal to gather 
the fruits. But the task is not easy. There must be a strong 
love of the Statute-book to produce an amount of energy 
suffieient for the great work. A man must not borrow the 
pillow of a debtor if he would be a judicious and successful 
author in this toil of jurisprudence. Each new number of 
the annual enactments should be the theme of his waking 
thoughts. How each clause could be made more clear, more 
brief, more in agreement with the obvious meaning of the 
Legislature, should be with him a zeal of the first impression. 
" Luxuriantia compescet. Adscisset nova." (" Prune the lux- 
uriant, — ^the uncouth refine.") With the aid of sue habridg- 
ments and additions, together with an earnest ambition to 
make every suggestion of improvement available, the mighty 
task may be accomplished, and that hopeless lament of bafiled 
labour he no longer heard, — 

« Oh what an endlesse worke have I in handl** 

But allowing for a triuniphant termination of a contest with 
this vast library of ordinances, the elements of legal criti- 
cism will yet remain. There will still be the unpopular 
statute, the sharp lawyer, and the fatal objection. Whether 
these are evils which it may be worth while to surmount, 
whether they should be mitigated or redressed, whether it be 
competent to apply an eflScacious remedy, or surrender at dis- 
cretion to a charge of hopeless imperfection, we will not take 
upon ourselves to be held responsible for an opinion. But 
we will make an offering for the use of such as may wish for 
a more correct scheme of administration, for a more careful 
revision of the laws which emanate from our great constituent 
assembly, for a modification or removal of those petty mis- 
takes which give ingenuity a victory at the expense of justice. 
The Roman Praetor was an officer to whom a considerable 
portion of legal power was entrusted. If he found the exist- 
ing processes inconvenient, or the code ineflScient, he ascended 
his tribunal, and announced through the public crier, the 
rules which he "proposed to follow in the decision of 
doubtful cases." His edicta provided for matters which were 
left imperfect by the ordinances actually in force. He in- 
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troduced new kinds of actions, and fixed the mode of proce- 
dure. The inscriptions of these his orders on a white wall 
gave an example of the combination, or fusion (to use a 
modem phrase) of Law and Equity. Whether by fictions 
or by positive rules, the PrsBtor contributed his annual labours 
to the improvement of civil jurisprudence. Now it may be 
freely admitted that an English Prastor would be viewed 
with no slight jealousy as well by the Parliament, whose 
statutes he might be disposed to revise, as by the people 
who might be alarmed at the idea of legal despotism. 
Still some might think that a modified authority might 
be delegated to such an officer subject to the approval of 
Parliament. It might be argued, that if it were found 
expedient to extend the time for shutting the licensed 
houses on a Sunday from ten till eleven, a judicious ad- 
ministrator of law might, subject to the supervision of the 
Legislature, be invested with ability to do it. If the 
mode of constructing edifices were so peculiar in the 
Metropolis as to hinder the due working of a Smoke 
Prevention Act, the officer might be empowered to make an 
equitable arrangement, with the understanding that his pro- 
ceedings would be examined and canvassed in the forthcom- 
ing Session. And he might well have the assurance that 
Parliament would approve of the majority of the amendments 
of an experienced and wisely-appointed administrator. If 
any technical mistake should be patent on the face of a 
Statute, he would supply the omission, and put the Act in 
motion. If a clause were embarassee by a doubtful construc- 
tion, he would pronounce his opinion, and make a rule which 
would be uniform till the Senate should sustain or abrogate 
it. His suggestions would be the foundation for future laws ; 
his tribunal or office might be a medium of Interpretation 
between the Legislature and the people. But we do not 
pledge ourselves to the appointment. We are aware of the 
alarm, if not terror, which the proposition would excite. 
The vision of such a magistrate in full authority would 
arouse the attention of a chief justice. 

" Quid si Tidisset Prstorem in curribus altis 
Extantem, et medio sublimem in pul?ere eirci, 



of Specicd Legislation. 63 

In tunica Jovis, et pictae Sarrana ferentem 
Ex humeris auliea togn, magnieque coronae 
Tantum orbem, quantum cervix non sufficit ulla?** 

As reyiewers and chroniclers of the times^ we feel bound 
to notice a plan which^ stripped of ondue or exaggerated 
importance^ may be assimilated to the provisioDal orders of 
public boards^ or to urgent proceedings on the part of the 
Government or Privy Council, to be ratified or indemnified 
at the subsequent pleasure of Parliament. 

A standing Committee of one or of both Houses might be 
entrusted with powers of a limited order to correct, at all 
events, the minor deficiencies of Legislation. Thej, like the 
officer above alluded to, would be obliged to give an account 
of their proceedings to the next meeting of the Legislature. 
To them, likewise, (a judicious and experienced body of men,) 
would be attributed the probability of future approbation. 
In cases where they might be supposed to have gone beyond 
the bounds of prudence, or to have erred in judgment, they 
would be liable to speedy criticism at the hands of those who 
had appointed them. 

But the selection of a man of ability to oversee the 
Statutes of the realm, — to weigh well each Bill before it 
should become the law of the land, might be a suggestion 
worthy of comparison with either of the foregoing. It would 
create alarm if a member were not allowed to introduce a 
Bill without the sanction of this Parliamentary censor ; but 
after the principle of a measure has been affirmed, — that 
is to say, after the Second Reading, — there would not be so 
strong an objection to have the Bill well officered (if we may 
80 speak) before its ordeal in Committee. It seems surprising 
that no such appointment has been made. The same censor 
might be qualified to become the future administrator in the 
way we have above described. But a Bill rightly matured 
and rectified before its launch into the world in the character 
of an Act of Parliament would, perhaps, be a more valuable 
labour than the modification or amendment of laws enacted 
in an imperfect condition. Skilful and deeply versed in busi- 
ness as he necessarily must be, this officer would, nevertheless, 
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be a man without much pretension ; an auxiliary rather than 
a dictator, — a public servant, not an absolute judge. 

It is not conceived that, even with so excellent a help, un- 
blemished legislation can be secured to us ; but a grievous 
catalogue of errors may unquestionably be spared, and the 
anxious Member, so often worsted by the machinery of some 
crude, unpractised hand, will find his favourite scheme pro- 
moted under the best auspices, and the merits of his measure 
brought fairly into the foreground,' instead of struggling 
amidst a cloud of words and a host of embarrassments. 



ART. v.— EXTRACT OF LETTER FROM LORD 
BROUGHAM TO LORD DENMAN. 

[We have been authorised to insert the following communi- 
cation to our late venerable and estimable Judge and Noble. 
It was written a short time before his decease, and some of 
the expressions in it have a painful interest from that cir- 
cumstance.] 

** . . . Passing over, however, such complaints, whether as to 
those in power or those unconnected with office, I fear that 
this my yearly letter to you on legal matters, may certainly 
not make, but be a groundwork on which others will raise, 
charges against the system which both of us had so consider- 
able a share in establishing, the new system of representation. 
Far, very far, be it from me to question its merit. We need 
only, in defending it, at once against those who hold that the 
change went too far, and those who hold that it did not 0*0 
far enough, refer to the 10th of April, 1848, — to England, 
above all to London on that day, in contrast with other coun- 
tries, the Germany of our old and most distinguished ally, 
Metternich, the France of our new and eminent friend Louia 
Napoleon, and then say, in the language of omv Nisi JPrius 
days, over the memory of which we oftentimes sigh — * That 
is my case.^ But yet I fear me the history of late Sessions, 
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especiallj of the last, is fitted to beget a doubt upon the 
working of the machine, and at least to make us anxious for 
such improvements, perhaps in comparatively trifling parti- 
culars, as may endow it with legislative power. Nor can I 
help thinking that certain administrative improvements must 
now be made in order to render further organic changes un- 
necessaiy; some may even say, in order to avoid the necessity 
of retracing the steps taken two and twenty years ago. One 
feels encouraged to enter upon this course by the important 
proceedings of our friend Lord Grey. His admirable and 
most useful speech upon the administration of the army 
has already had important results, and must needs lead to 
further improvements. His valuable work on Colonial 
Government was received with just commendation both at 
home and abroad ; it commanded the entire approval of my 
late friend M. Vivien, who, after quitting his high office, gave 
us a most able and useful work on administrative policy in 
general. Nor can I see any reason why we retired judges 
should not also apply ourselves to the suggestions of admi- 
nistrative improvements in our own department— those im- 
provements of which our official experience may have pointed 
out the necessity. But first we should look to the facts, as 
exhibited by the last Session. 

"I must begin by removing the accusation which has been so 
generally brought, that nothing whatever was done. There 
cannot be a greater mistake ; but it is a very natural one ; 
because, in the first place, many important measures were 
stopt or dropt; and next, the multitude, judging by the 
debates, concludes that there has been little or nothing done, 
if there has been little or no talk upon the matter. Accord- 
ing to this test. Law Amendment would shrink into a small 
compass, while certain other subjects, rather personal than 
important, would occupy a somewhat ample space. But some 
Bills were happily allowed to pass of great value. To say 
nothing of those respecting which men are divided in opi- 
nion, as the Oxford Bill, and the Bribery Bill, in connexion 
with which too much praise can hardly be awarded to Mr. 
Walpole and Sir F. Kelly — Lord Harro why's for the Regis- 
try of Bills of Sale; Lord Lansdowne's for abrogating the 
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Usury Law09 so long the opprobrium of our jur]Bprudence> 
though much lees to be reprobated than Law taxes; Mr. Ad- 
derley^S) introducing a most salutary principle into the admin- 
istration of our Criminal Law; Dn Phillimore% extending the 
examination of witnesses vivd voce to all Eoolesiastical cauaesi 
— are improvements of great value, and which must necessarily 
lead to still further amendments in our judicial system. 

'* But all these measures taken together are as nothing 
compared to the Common Law Procedure Act, which makes 
greater improvements in our system than I can recollect to 
have been effected by any one diange in our scheme of admi- 
nistering justice. That I should highly value a considerable 
part of this Act you would, of course, expect, because it con- 
tains, with one or two exceptions, which I greatly lament, 
the whole of the Bills which I introduced last Session and 
the Session before for amending the law of Evidence, of 
Arbitration, of Procedure as regards Trial by Jury, in- 
cluding the option of trying without jury (which was so 
much objected to when, two years ago, I first propounded it) ; 
and I am not disposed to quarrel with the few changes 
that have been made in the provisions of those Bill&^ But, 
wholly independent of its adopting those provisions, this Act 
introduces others most beneficial for improving our Procedure, 
gives to the Common Law Courts a large equitable jurisdic- 
tion, and removes some of the greatest imperfections in the 
manner of conducting suits. So large a step has thus been 
made towards a fusion of Law and Equity, that, had the 
Solicitor-General's Bill for giving to Chancery the power of 
assessing damages, by way of reciprocity, for the power of 
injunction and of entertaining equitable defences vested by 
the Act in the Courts of Law, much the greater part of 
fusion would have been accomplished. 

" Now I have thus made a large admission of the gratitude 
which we owe to the labours of the Session; and I hope you 
Will not deem me unreasonable and captious if I am obliged 



* t Some clauses of tlie Arbitration Bill are inserted with little or no alteration, 
ilamttly, ekuaes 5. 8. 11, IS. S5. 28. SI, 83., which are sections 17. 15. 14. IS. 
5. 16, a 6. of the Act. 
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to dwell on its short^oomuigs. I aaj nothing of the Bilk loet, 
including the Solicitoi>Generars, but I must tarn to the man- 
ner in which the Bills that have been carried were dealt with ; 
and the consideration of this will at once show how greatly 
our mode of conducting business^ and also the arrangements 
of our judicial administration, require being improved. The 
subject is of such vast momenti and I know interests you, 
naturalljj so much, that you will excuse my entering into 
details, some of which I feel quite confident you will now 
hear for the first time, and hear with no little wonder, the 
all-engrossing interest of the war having prevented them from 
being dwelt upon at any great length in either House, as it has 
entirely prevented the little that passed from reaching you in 
the reported debates. 

'^ I need hardly remind you of the state in which L^sla- 
tion is at the end of the Session. During the last two or 
three weeks, when it is known that the Prorogation is fixed, 
any half-dozen members have in their hands the fate of 
whatever Bills are only advanced towards their latter stages. 
tJnless the Government is well supported by its adherents 
remaining in town, and is well prepared to carry its measures 
by postponing the Prorogation, a handful of men, determined 
to oppose and to avail themselves of the privileges of numbers 
and the forms of the House, may occasion the postponement 
of a Bill till another Session, almost with certainty, however 
great may be the majority in its favour. Your Evidence 
Bill^ allowed to be the most important amendment of the 
Law made for many years, and the most wanted, and Lord 
Lyndhurst's County Courts' Bill, were both postponed for a 
whole year; because certain members were resolved to throw 
Out a Bill which aiSected the interests of some parties, and 
to get rid of that Bill they threw out the other two; or, 
which is the same, they made it impossible for the Grovern- 
ment to press them forward. The Common Law Procedure 
Bill was in the utmost jeopardy from the same cause — its 
postponement till the very end of the Session. A very few 
members leagued to throw it over must have prevailed, much 
more migfal the regular opposition, who objected to some 
very important portions of it, and who had a piorty interest 
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in defeating it, in order to show that the Government had 
done nothing this Session, — an interest the idea of which, I 
will do them the justice to assert, their chiefs never for one 
moment allowed to cross their minds. But, though the total 
loss was avoided, a partial loss was certainly incurred. One 
of Its most important provisions, that of enabling ten jurors 
to give a verdict if after twelve hours they cannot all agree, 
was abandoned, because a very few members announced their 
intention of a pertinacious opposition, probably extending 
itself to other clauses. What is the consequence? Not 
only does the barbarous law of compelling unanimity by 
carting jurors to the borders of the county continue, in theory 
at least, to disgrace our procedure, but the unanimity of 
jurors has been actually abolished in Scotland, a Bill having 
passed to allow the verdict, not of ten, but of nine ; so that in 
England all must concur, while in Scotland three-fourths 
only are required ; and this diversity not existing time out 
of mind, as in the Criminal Law of the two countries, but in 
the trial of Civil causes, transplanted from England only 
forty years ago. 

" Other provisions have been inserted in the Act, most pro- 
bably under the same pressure, and which are so extraordi- 
nary that one could not have believed them possible without 
the evidence of the senses. It may suffice to specify two. 
Either party to an action may apply to a Judge at Chambers 
to refer the cause, whether his adversary agrees or not, pro- 
vided it is wholly or in part a matter of account. The 
meaning possibly may be that the compulsory reference shall 
only be of the matter of account ; though the literal construc- 
tion gives the power of referring the whole cause if any part 
turns on matter of account. But this I pass over; there is 
very much worse behind. The Judge may, by the same 
section (§ 3.), if he thinks fit, himself decide the matter in a 
summary way. So that one party applying to have a refer- 
ence (it is probably meant, but not stated), the Judge may 
summarily decide on the disputed claim of any amount, 
certainly without the consent of both parties, but by the 
literal construction of the words without the* consent of 
either. It is also extremely doubtful if there be any appeal 



Lord Brtfugham to Lord Denman. 6$ 

given^ and quite certain^ that if there be, the decision is final 
in four days. A party in Kerry, certainly in Orkney, suing 
in Westminster, would thus be unable to appeal, even if 
appeal is given in any case. The judgment summarily 
pronounced is enforceable as if there had been a verdict. I 
must observe, in justice to my Arbitration Bill (from the Slst 
clause of which this section 3. is taken), that it leaves no 
doubt whatever as to jurisdiction on the whole cause, or only 
on the matter of account; and it is confined to reference ex- 
clusively, giving no power of summary decision to the single 
Judge. That section was fully considered in the Select 
Committee of the Lords ; and the strange provision on which 
I am commenting was inserted in the Commons, the Bill 
being returned with it to our House I believe, the very day 
but one before the Prorogation, when we must either agree 
or lose the whole measure. In the same way the Evidence 
clauses were extended to Ireland, j^ it were behind the back 
of the House of Lords. 

But there is a yet more extraordinary provision added 
by the Commons. The Bill had been fully considered 
by the Commissioners, then by the Select Committee, 
which the Law Lords attended, and we had the great 
benefit of the Chief Justice's assistance after he had ex- 
amined all the provisions with the other Judges. A Bill 
thus prepared and matured might have been expected to pass 
through the other House without any material alterations, 
unless these were well considered and thoroughly discussed. 
But section 105. 1 cannot bring myself to believe was ever so 
dealt with. It gives the Crown the absolute power by 
Order in Council to extend all or any part of the Act (new 
law of evidence as Avell as procedure*) to all or any of 
the Courts of Record within the realm, and to alter and 
annul such Order from time to time. A month's notice in 
the " Gazette" is alone required for making this Act of 
Royal Legislation valid ; and no notice is required to either 
House of Parliament in the accustomed way when powers 
are entrusted to the whole of the Judges of making regula- 

' The act of 1852, which had such a provision was confined to procedure. 
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iions of mere detail. Now only obserye in what a state the 
Law 18 placed by this strange, this transcendental, authority 
conferred upon the Crown. Take an example of the effects 
of the provision. There is by the 103rd section, an extension 
of the Evidence Clauses to all the Courts of Civil Jurisdic- 
tion.' But by the 105th, these may be extended to all 
Criminal Courts of Record likewise, if the Crown pleases. 
Then see what happens. An indictment is pending before 
the Sessions; it may be that the Bill was found at the former 
Sessions, and the trial postponed; the law of evidence is 
changed in the interval by Order in Council, and the Petty Jury 
have to hear the case under a different law from that under 
which the Grand Jury proceeded. Thus the whole evidence 
must have been given upon oath before tho Grand Jury, and no 
witness could be examined who refused to swear ; but before 
the Petty Jury witnesses might be examined without oath, 
if by the powers given in section 105. the 20th section has 
been extended to the Court of Quarter Sessions, and wit- 
nesses may thus be called who could not appear before 
the Grand Jury. May not the prosecutor say that had he 
known this would be the law he would not have preferred 
his Bill ? But this is not all. There is a conviction and 
the sentence is deferred. A new Order in Council may 
change back the law of evidence, and then the affidavits in 
mitigation must be upon oath, though the trial was upon 
affirmation. I take this of the dispensing power as my in- 
stance; but the whole of the other new rules of evidence in the 
important sections from 22. to 28. inclusive may also be ap- 
plied to any one Court of Criminal Jurisdiction by the powers 
given to the Crown in the 105th, or any one or two of these 
rules may be so applied, and afterwards the application may 
be annulled. So that on this most essential of all matters 
connected with the administration of justice, the Crown may 
mp,ke a special law for all Courts of Record, or for any 

» It i» not confined to such Courts deciding on Civil matters, which was pro. 
bably intended ; but given to all Civil Courts, which will raise a question as to 
Courts, for instance, of Quarter Sessions, which have civil as weU as crimioal 
Jurisdiction. 
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(me, 4md may. tliiu ^create as great a dWenity of laws In 
different courts as there was of old in France, where the^ 
difierent parts of the same town lived under wholly difi^ent 
systems of jurisprudence. 

<* Surely, surely, it must occur to every one who encounters 
these strange provisions in the Act, that nothing could have, 
made their passing through the Commons possible but their 
being propounded on the eve of the Prorogation. But what 
was it that drove such important measures off till they were 
crowded into the very end of the Session ? What but the- 
endless debating on so many personal and trifling matters^ 
and the superfluous debating on subjects of somewhat more 
importance, which distinguished and consumed that Session ? 
In a certain degree the needless length of debate has-been 
complained of ever since 1832, and it has been often ascribed 
to the increased proportion of members who now have large 
bodies of constituents. But until late years, the last Session 
especially, this inconvenience had not been much felt, and 
observers who have not as much respect as we entertain for 
our profession, ful not to note the very unusual proportion 
of our body which has been returned to serve. This, say these 
unfriendly critics, is very far indeed from being a hckJeaming 
Parliament ; it is rather a ParUamentum supra-doetum ,* and 
we may be apprehensive of hearing applied to it Lord Coke's 
splenetic remark on the Parliament of Coventry, that * never 
ak.good law was made thereat.' Assuredly the observation 
cannot apply to the late Session, although great blame must 
be awarded to the representative body for the loss of so 
many good Bills, the mutilation of others, and the passing of ^ 
those strange provisions upon which I have been dwelling as 
utterly impossible to have passed through the Commons 
cxQept on the eve of Prorogation. 

< *^ But could they have passed through our House also, had 
we not still been without a department chaiged exclusively 
with the judicial affairs of the State, — in a word, if we had a 
Minister of Justice other than the high judicial functionary 
whose attention is distracted by his various duties as a judge, 
and whose responsibility for the errors and oversights oom* 
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xnitted is incalculably lessened by the consideration of bis 
liaving those other duties to discharge. 
^* As to some of the acts^ indeed^ of a Minister of Justice^ the 
Lord Chancellor can have no responsibility at all» and these 
among the most important. He appoints the Judges of the 
Superior, and of the County Courts, and the Court of Bank- 
ruptcy; but he neither appoints those of the Insolvent 
Courts, nor the Recorders of Corporate Towns^ These, 
although judicial officers, are appointed by the Secretary for 
the Home Department, — an arrangement about as rational as 
would be that of making the Foreiga Secretary, from his 
knowledge of our diplomatists, select ministers to some 
Courts, but giving the appointment of others to the Chan- 
cellor, who could know nothing of the matter* So all 
Colonial Judges are named by the Secretary of State ; all 
East India Judges by the Directors and the Board of Con- 
trol ; all Scotch Judges, both superior and inferior, by the 
Home Secretary. He being in utter ignorance of the Scotch 
Bar is supposed to let the Lord Advocate recommend, who 
thus may one day raise a brother barrister to the Bench, and 
the next, argue a case before him. It is not possible to con- 
ceive a more important duty than that which is thus dispersed 
among different departments, and in the great majority of cases 
exerdsed by persons who are of necessity incompetent to make 
the selection, and who act under nothing like responsibility for 
the choice made. If it be smd that the Chancellor is generally 
asked his opinion before the appointment is finally given, I 
answer of my own knowledge that in many cases he is not con* 
suited at all ; but if he were, the question is only put, — *Da 
you know any reason against this person being appointed ?* — 
not, * Is he the fittest or nearly the fittest for the office ? ' — 
and thus he is really not responsible for the appointment, or 
rather there is no one responsible ; the Secretary of State say 8> 
and truly says, the Chancellor made no objection, and Ae 
Chancellor as truly says the appointment was not mine. 

" This, then, is one of the reforms administrative and not 
organic, which we may hope at length to see effected* Ab- 
suredly the proceedings in the last Session, make it very difH-- 
cult to avoid the conclusion which had been long since arrived 
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at, eyen without the strong light thus affi>rded. But it ia 
far from being the only change of the same description which 
is required. Nothing can be more absurd than the footing 
upon which the office of the Crown lawyers stands. To pass 
oyer the glaring defect in our criminal jurisprudence^ on which 
I haye so often dwelt^ the want of a Public Prosecutor^ — can 
anything be worse than the Attorney- and Solicitor-General 
holding their important offices with a merely nominal salaiy, 
and consequently haying the constant temptation to prefer 
their other clients to the Crown ? It is no defence of this 
plan that those learned persons do not often neglect their 
official duties ; enough that they are always under the influ* 
ence of the inducement to neglect ; the public service has 
a right to better security against non-fesance, as well as 
againstmis-fesance^than is afforded by extraordinary self-denial 
in those employed; and, indeed, whatever may be the conduct 
of the Crown lawyers in their professional capacity, it is a 
fact undeniable that they are not seldom wanted in the House 
of Commons when obliged to be absent in attendance upon 
their private practice. It has been proposed to give them an 
ample salary and require undivided devotion to their official 
duties^ — that is, the sacrifice of their practice. But the authors 
of this proposal entirely foi^et that it would exclude the first 
men at the Bar from these offices ; because no one could afford 
ta take a precarious place and so lose his practice, which, in 
the event of losing his office after a year or two's possession, he 
would have little chance of regaining. That they must be al- 
lowed to continue their practice is, therefore, clear enough; but 
surely a moderate salary should be given, — enough to justify 
the Grovemment in requiring that they never should be absent 
from town on special retainers. This is perhaps the only 
material change that can safely be effected in these offices ; 
but it would be a very great improvement, and would prevent 
the possibility of some things again happening which we have 
occasionally had good reason to complain of. 

<^ But connected with those functionaries, there is another 
arrangenaent which appears almost unavoidable. You may 
recollect that great statesman, whose loss we are now deplor<» 
ing because he was the greatest of captains, objecting to the 
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Bin of 1831 that he did not Bee how the King's Grovemment 
oould be carried on if it passed. Those words have made a 
deep impression on many friends of the measure ; and for 
one I was always ready to admit that some provinon might 
be required for meeting the difScuIty so likely to arise, of 
finding seats in the event of members who represent popular 
places, giving offence, perhaps temporary or local, to their con- 
stituents, and very possibly for the honest discharge of their 
public duties. The Duke's objection went far beyond this ; 
but to this extent I so far felt its force, that I agreed if the 
second reading passed, to consider modifications in committee. 
We were defeated ; and next year the state of things pre- 
vented any such change in the measure as had been contem« 
plated. Soon, however, we experienced the evil that had 
been foretold. Only one Session elapsed before the Attorney* 
General lost his seat upon being promoted, and the conse« 
quence was, that his successor as Solicitor-'General, being a 
Chancery man, all our Bills for the amendment of the Common 
Law, the Criminal Law included, were postponed till the 
next year. By the accident of Lord Jeffrey being raised to 
die Bench towards the end of the Session, a place was found 
for Mr. Attorney. But for that chance, the Poor Law Bill 
and Central Criminal Court Bill must have been debated in 
die Commons with the aid only of a Crown lawyer who had 
never seen either a Criminal case or a Poor Law case in his 
life. But even after his return to Parliament, the Attorney- 
General's previous absence was feltpfor it is next thing to cer<« 
tain that his Bill to alter imprisonment for debt in Scot- 
land, sp universally complained of,. never would have passed 
without guards and checks, had he brought it forward at the 
beginning of the Session, when, just before losing his seat, he 
gave notice of it On the eve of the Prorogation it was 
hurried through, because then only had he r^dined a seat. 
From this circumstance the Session of 1834 proved the 
most unfruitful of. good Law measures of any since 1828, 
hardly excepting 1831 and 1832, when the B«form almost 
entirely engrossed the attention of Parliament and of the 
country. Now it will not be enough to provide that members 
may be moved from one office to another without vaoating. 
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their seats. A greater fkcOity must be given to introduce 
official persons ; and there really can be no solid objection to 
the French plan of allowing them to sit without votes. They 
are present to explain or to defend the measures of the Go-- 
vernment. It would not be necessary to give them seats in 
both Houses, according to the French plan. Peers in office 
might have temporary right to be present in the one House, 
and commoners in the other. 

** But there remains more to be said on Crown Lawyers, 
Hot merely as to the necessity of a Public Prosecutor — a 
subject on which thanks are due to Mr. Phillimore for making 
the Government take it up, and for at once, when requested, 
'yielding to them the framing and conduct of the measure. 
But I fear we must admit the necessity of some better sys- 
tem in Courts of Military Jurisdiction. A mere accident has 
directed public attention to this subject ; and with the accus- 
tomed rashness of persons imperfectly informed, and little 
reflecting on the difficulties of this most delicate question, 
people are throwing out proposals for a new constitution of 
the judicatures, and a new code of military law. One can 
well imagine how the Great Duke would have frowned down 
such schemes ; though it is pretty certain that he would have 
admitted the necessity of some change; such a change at 
least in the office of prosecutor as should give to the Court 
the benefit of legal knowledge without impairing discipline. 
The place of Judge Advocate one should, from some circum- 
stances, conclude was drawn from the Modem Civil Law, 
that source of so many mischiefs in all that regards pro- 
cedure, among others of Written proceedings in our Courts. 
It is difficult to believe that the same high authority which 
at once sanctioned the plan of trying the facts connected 
with a Bill in Parliament by a joint committee of the two 
Houses sitting under a Judge, member of neither, and sanc- 
tioned it because he felt the necessity of having a lawyer's 
assistance in dealing with questions of Evidence (as, being 
his coadjutor in this matter, I have more than once related 
in the Lords), should object to give Courts Martial the 
benefit of an assessor, though, for military reasons connected 
with discipline, he would probably have objected to jtny 
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but a soldier sitting as judge^ or possibly eren to separating the 
office of prosecutor from that of assessor. My belief is^ that 
the scenes lately witnessed arose almost entirely from igno- 
i-ance^ and that they would have had no existence in the 
presence of a man of legal habits. 

** I know not if under the head of administrative defects 
and abuses should be classed the grievance most complained 
of by the Judges and the suitors of the County Courts, — I 
mean the load of taxes laid upon them — 270,000/. a year 
wrung from these suitors, when all that is paid in the Superior 
Courts amounts to less than the fifth part, 50,000/. That 
the jurisdiction of those Courts must be extended, no one 
can now affect to doubt. The pecuniary interest of prac- 
titioners in the Courts above can alone resist this extension. 
It is monstrous to think that no one can recover a legacy, or 
other sum due on an equitable ground, if the amount is 
small; that there is still the same absolute denial of justice 
in thousands of cases which there was in hundreds of thousands 
before these Courts were established. But this requires a 
legislative proceeding ; the relief from tUxes may be given in 
an hour by the Treasury and the Secretary of State acting 
together. And here let me express —or rather endeavour to 
express — my astonishment at hearing our most able and 
learned friend, the Chief Justice, profess himself favourable 
to taxes on law proceedings, provided the produce is used 
only in defraying the expenses of the Court. How so acute 
a person could for a moment be deceived by the fallacy that 
it is no tax if applied to support the judicature, is to me 
altogether incomprehensible. If it is the bounden duty of 
the State to provide for the administration of justice, as much 
as for the public defence, the provision must be made at the 
expense of the whole community, and not of the class the 
least able to bear the burden, for the very reason that they 
have the greatest occasion for the help provided. The self* 
same argument, if argument it can be called, would justify 
us in throwing the whole expense of defending the frontiers 
upon those most exposed to invasion ; the whole expense of 
police upon those plundered or threatened ; nay, in making 
the poorer classes pay for the hospitals and workhouses which 
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they and not the rich use; for the nation must be just be- 
fore it is generous, and the suitor has a perfect right to 
relief in the Courts, whereas the poor have only a claim on 
our charity for relief in the hospital. It may safely be 
aflSrmed that there is not a single tax how unequal soever, 
how much soever sinning against all principle, which might 
not be defended on such grounds. You have only to see 
that the sum levied is applied to defray one head of expense, 
and then the impost is justified. The Chief Justice was very 
far from approving the monstrous iniquity of loading the 
County Court suitors with five times the amount exacted 
from the suitors in his own Court. But he cannot possibly 
object to it on his principle ; only he is bound in consistency 
to maintain that the taxes in the Courts above should be 
quintupled and more, in order that the whole expense of 
these Courts may thus be defrayed. This exemption is 
utterly repugnant to the doctrine promulgated, that the 
suitor must be taxed to support the Judge. — I have no 
manner of doubt that when our friend reconsiders his opinion, 
he will, with his wonted candour and manliness, at once 
abandon it. He will not, I am sure, take the course some- 
times pursued by Courts that have inconsiderately given an 
erroneous decision, discover circumstances to distinguish each 
case on which the precedent is cited, — as I remember on my 
asking our excellent friend Pollock, C. B. (then at the Bar) if 
the manifestly wrong decision in Nokes v. Styles could pos- 
sibly be now considered law, he said it would rule any case 
on the same point, in which all the facts were identical, and 
in which the plaintiff's name was John Nokes, and the 
defendant's Thomas Styles. Nothing can be more mis- 
chievous than this indirect, very dilatory, and not very 
honest way of correcting enors ; and as the time thus taken 
to get into the true path occasions much injustice, in like 
manner the Chief Justice's delay in setting himself right 
would inflict much hardship on the suitors, and so there can be 
little doubt that he will follow the direct and manly course. 

" In looking back upon a Session so vexatious to all friends 
of Law Amendment, but not more to them than to friends 
of Constitutional Grovemment, we are naturally led to ask if 
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no means can be found of preventing a recurrence of the 
evils 80 justly complained of, and the nature of which id to go 
on increasing, as they have increased ever since 1832. Some 
have suggested the cloture (voting the debate closed) as it 
existed in the French Chambersi and was fully described by 
witnesses before a Committee of the House of Commons in 
1849. The American plan of' limiting the speakers in point 
of time was, I believe, also considered. It is certain that 
neither of these expedients would prove effectual without a 
latitude to stop useless discussion beyond what appears to 
have place in either of those countries. Considerable ad- 
vantage, I apprehend, would be gained by the two Houses 
so far altering their Standing Orders as at once, and with a 
single reading, to pass any bill in either House which had 
gone through all its stages in that House the Session before. 
This would not be open to the objection, that circumstances 
might have changed in the interval ; because, in that case, 
the Bill might be suffered to follow the ordinary course. It 
is manifest (to take a remarkable example) that the Bills of 
Exchange Bill would gq at once to the Commons from the 
House of Lords, where I, last Session, introduced it at the 
earnest desire of all the Mercantile interest in both England 
and Scotland — its object being to make those who, under 
their own hands, acknowledged having received their credi- 
tor's money, pay or secure him, instead of dragging him 
through the Courts of Law; — in a word, to make the Law of 
England the same with that of all other countries of Europe, 
Scotland included. This Bill had been most carefully pre- 
pared by English and Scotch lawyers, was strongly supported 
by all the Law Lords, was amended and approved by a 
Select Committee, passed through nil its stages without a 
dissenting voice, — indeed, with loudly expressed approval ; 
hut in the Commons, which it reached two months before 
the close of the Session, some opposition arose ; this was de- 
feated by a great majority; the Government, however, 
though as friendly to its provisions' as possible. Lord John 
Kussell having indeed presented the Petition in its favour 
from the 250 great city firms, could not give it a day 
before the last week of the Session, and then a few person^ 
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threatening opposition were quite sufficient to prevent it 
passing, and it was withdrawn on account of the impending 
prorogation. It could^ by the modification of the Standing 
Orders which I have suggested^ be sent down to the Commons 
the second day of next Session. 

We must, however, further remark^ that the Govern- 
ment can always frustrate the attempts to take advan*- 
tage of the prorogation by distinctly announcing that 
the day has not been iixedy and that it must depend 
on the state of the business. If they are resolved to 
carry their measures, and are duly supported, this announce^* 
ment will be decisive. I speak from experience, and in 
drcumstancea peculiarly unfavourable for taking that 
course. In 1831 I carried the Bankruptcy Bill in this way, 
being well aware that a combination of professional and 
mercantile opponents during the recess, would have given us 
but a small chance of carrying it next year. The Session 
had been most fatiguing ; it had indeed lasted eleven months, 
the labours of the dissolution included; so that when the 
Beform Bill was thrown out on the 7th of October, men not 
unnaturally looked for immediate repose; and I well re* 
member the indignation of our friends when they were kept 
three weeks longer at their post. I could only answer that ray 
fatigues had been greater than theirs, and had lasted longer, 
for we had been at sittings in Guildhall some weeks before 
the Session opened. You may recollect the similar indigna- 
tion which we had to encounter in 1820, when we resolved 
to have an adjournment of the case before opening the Queen's 
defence, and thus obliged the Peers to return from the coun- 
try in October. But these were very extraordinary instance?, 
and I feel quite certain that the knowledge of the Govern- 
ment's determination would preclude the necessity of ever 
resorting to the postponement, by making all attempts hope- 
less to throw out Bills by a small minority. 

*' There are other changes in the conduct of parliamentary 
business, which the two Houses seem imperatively called upon 
to adopt Without renewing my often repeated complaint 
that we have no department for iJie preparation of Bills, this 
falling plainly within the scope of the other complaint that we 
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fire still without a Minister of Justice, I may remind you of 
the great subject of Private Bill Legislation, on which my 
resolutions of 1846 were framed. The evil had reached such 
a height that there was no longer a possibility of delaying 
much longer to afford some remedy, when in a single Session 
Bills containing 14,000 sections and schedules were passed, 
beside, perhaps, half as many rejected after consideration; 
and the members of the House of Commons could not undergo 
the labour of attending its committees. No doubt we should 
have been better pleased had the plan of a board to assist 
both Houses, as proposed in 1846, been adopted. But it is 
most satisfactory to find that a great step in this direction has 
been made ; and the highest authorities in the Commons are 
perfectly disposed to go much further. The appointment of 
two examiners in that House, made some years ago, has 
incalculably abridged the delays and expense of Private Bills; 
and, to my unspeakable gratification, the Lords, on Loi*d 
Bedesdale's motion, have now adopted the same plan, nay, 
have chosen the same examiners, Messrs. Erskine May and 
S. Smith (better they could not have taken), so that a be- 
ginning is at length made of joint action by the two Houses, 
and we may hope to see the measure of Joint Committees 
finally approved by Parliament, — a measure sanctioned by 
the deliberate opinion more than once, not only given, but 
acted upon by the Duke. 

" Here for the present I pause, and am unwilling to suggest 
any other remedies for the evils complained of. I well know 
how our neighbours across the Channel take comfort under 
the loss of their free constitution, by dwelling on the instances 
of ours working ill ; and how the advocates of their present 
system exult in comparing it with its predecessors, as well 
as its contemporaries. Nor can I avoid recollecting how the 
great Liberal party of the Economists in the last century, be- 
lieving, that their favourite schemes of improvement could not 
otherwise be carried, held a regulated despotism (despotisme 
legale) to be the perfection of Government. Even Mr. 
Bentham, whose views of Representative Government went 
further than those of any other man, insomuch that he would 
not exclude from the franchise, even idiots, and persons under 
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^g^s yet would ever and anon cast a longing eye towards the 
facilities which absolute power gave for decreeing great legal 
reforms, so as the depository of it had only imbibed the true 
principles of Legislation. But when Bacon spoke of the 
great solaecism of tyranny to will the end without the means, 
he forgot to note its great vice, to hold all means lawful. 
Bearing all disappointments, therefore, let us cling to our 
free Constitution, even if we should find that its action post- 
pones indefinitely the most signal improvements. The suc- 
cessors of those whom Cromwell called the sons of Zeruiah 
have leagued to defeat, at least to postpone, the wise measures 
for digesting our laws, adopted by the Lords ; Lyndhurst and 
our other friends felt hopeless of such a bill with hundreds 
of clauses ever getting through the Commons. The same 
league, and, I grieve to say, not so much discountenanced by 
our brethren in the Lords, still frustrates all my anxious hopesf 
of living to see the most blessed of all measures adopted — 
tlie Courts of Reconcilement, — to rescue suitors from the 
hands of persons directly interested in their losses, and place 
them under the protection of the judge, whose only object 
is their good. They who carry that measure will feel how 
precious the enjoyment is of preventing misery ; and will 
learn that it is more than a compensation for the hardship we 
constantly suffer in so seldom being able effectually to relieve it. 
But we may never see it passed. These and many other dis- 
appointments may be in store for us. But let us cling to 
our Parliamentary Government, only improving it by all 
safe means, and never distrusting the well-informed por- 
tion of the people. Some few of those measures, rather 
administrative than organic, have formed the subject of this 
letter. Like almost everything one now docs, I regard it as 
in its nature testamerUary^ and leave it to yoa as such. 

•* Brougham, loth Sept., I854/* 
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ART. VI— THE TRIBUNALS — PARLIAMENT— AND 
THE STATUTE LAW COMMISSION. 

We trust that one or other House of Parliament, or both 
Houses, willy at the next meeting of Parliament, appoint a 
Committee of Tribunals, to which maj be referred all ques- 
tions relating to the Constitution of Tribunals, and to the 
Jurisdiction and Procedure of Tribunals. 

The Court Martial Cases will probably give rise to discus- 
sion which may, we fear will, be conducted with great heat, 
detrimental to the solution of so difficult a subject. The 
Ecclesiastical Courts Question will, also, be revived, with 
similar difficulties, and, perhaps, with similar results. 

There are other instances, to which we will not at present 
advert more particularly. It is sufficient to say, that both 
from the character of the assembly, and from the state of 
knowledge on the subject, the House of Commons at large is 
scarcely competent to entertain these matters with effect* 

It possesses all knowledge, great intelligence, great worldly 
sagacity, much practical wisdom, but, as a body at large, it 
cannot by possibility get into the attitude proper for dealing 
with subjects so difficult. The adjustment of the require- 
ments of a Tribunal is full as difficult as the adjustment of a 
Constitution, or of a mathematical instrument by which the 
nicest measurements are to he effected. 

A Committee composed of grave and reverend seigniors, 
who would discuss this matter judicially, might settle, or put 
in the way of settlement, the proper constituents and action 
of a Judicial Tribunal. 

Such a body would naturally, in the first instance, take a 
survey of existing Tribunals, institute a comparison of their 
organisation and action, report their respective merits and 
defects, and call attention to the elements which have been 
found productive of the best results. 

Such a Committee would look at all the Courts we have — 
according to their nature, not according to their name, which 
rarely expresses their nature, but on the contrary often covers 
and conceals it — leading at once to its being invested with 
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inoompatible funotioiia and duties, and denied what it ought 
to have* 

Thus it would find we have somehow and somewhefe — 
Courts International, Courts Imperial, Courts National, 
Courts Frovincial, Courts Local. 

Again, Courts General and Courts Speoial, Courts Matri* 
monial. Courts Martial, Courts Eccleaiastioal, Courts Legal, 
Courts Official, Courts Medical, Courts Eleemosynary 
Courts Proprietary, Courts Fiscal, Courts Commercial, 
Courts Legislative, Courts Criminal, Courts Correctional 
Courts ArchitecturaL 

Courts with every variety of jurisdiction — presided over 
by every variety of capacity, governed by every variety of 
rules of procedure, of pleadings and forms, and resulting in 
every variety of perfection and imperfection. 

The least sometimes possessing the highest powers with 
the most inferior means of action, and of authority. The 
greatest restricted by puerile forms, and antiquated restric- 
tions of principle, and presided over by the highest skill and 
capacity, but invested with the least practical power and 
authority. 

The most common and trivial things done in open Court 
and with the utmost publicity — the most potent done 
secretly, without publicity and without responsibility. 

Some taking evidence orally, some in writing, some by the 
direct agency of the Court, some by an officer. 

Some Courts fettered by antique arrangements of time — 
Sessions and Terms ; others empowered to move on without 
let or hindrance — day by day — summarily and efficiently. 

Some hindered by fees; some relieved by fees. Some 
trammelled by too much form; some trammelled by too 
much looseness. 

Some embarrassed with a too liberal appeal — some en- 
eouraged to every species of illegality and injustice by no 
appeal at all. 

Such are the conditions to which our judicial system is 
reduced. Full of power — full of incapacity. The judges 
men of every sort of education. Some Common Lawyers, 
some Equitymen, some Conveyancers, some Pleaders ; pos- 

a 2 



84 The Tribunals — ParUament-^ and 

sessed of no common knowledge^ and of no common experi- 
ence, and moderated by no common influence or authority. 

We have the materials of a good system scattered over the 
land, and much real good it does; but if our reformers or 
amenders of the Law do not look about them, it will become 
the very worst system, and such as has existed in no part of 
the world at any period of its history. 

Let all jurisdictions, whatever their local or special juris- 
diction, be governed by the same rules of proceeding, by the 
some rules of pleading, and by the same forms ; and let all 
men of law have the same general legal education, and the 
same genei*al books of law to appeal to; and our system will 
be the very best. 

And it would much aid this result, if our judiciary were 
a collective body, the members of which might reach the 
highest places. 

However, we will not talk of specific remedies : our aim is 
to possess the Nation and the Legislature with a full concep- 
tion of the mighty anomalies of wrong and error that per- 
vade our system ; and in order that we may not appear to 
indulge in exaggerations of the most extravagant kind, to 
invite its investigation of the system that exists; and to 
enable the excellent members of the system — its greatest 
sufferers, — to emerge from the difficulties into which they 
are plunged by the present state of things. 

A well-conducted inquiry of this sort would not issue in 
any positive measure at once, but would familiarise the 
House and the Country with the considerations of the sub- 
ject, and enable them to entertain future measures with more 
advantage than has hitherto been the case. 

It would be attended with this direct benefit : — a body of 
men would be trained to consider connectedly our judicial 
system, and to aid the Ministry in deliberations which are 
often of the driest, and most unacceptable to the great body 
of Members. 

We should deprecate prompt action on such a subject at 
large without preliminary inquiry ; but there are many in" 
cidental topics which have been discussed, that might receive 
an ea,rly solution. 

The Statute Law Commission, too, whose labours we 
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must not fail to put in active request, might furnish Parlia* 
ment, at diort notice, with all the provisions of the Statute 
Law relating to such matters. 

Indeed, we apprehend that the labours of such a Com- 
mittee, and of other Committees, might be much shortened 
by, in every case,- ascertaining, through the agency of this 
Commission, the state of the Statute Law on the subject. 
It would abridge Parliamentary Reports, and make them 
more direct and useful. Still more, if the scheme of a 
Digest, 80 admirably exemplified by 'Mr. Coode's Papers, 
were employed in each case, the work would not only be 
quickly done, but well done. We should have Consolidation ; 
and, so far as it would be safe, (and, if properly done, it 
would be safe) Codification too. 

Upon this head we shall have occasion to speak in another 
place ; we touch upon the subject here simply to show- a 
means by which Parliament may work well, but without 
drudgery on the one hand, and without the heaping together 
oP a crude mass of materials on the other. 

Let us extract from our Statute Law all the provisions 
relating to Tribiinals; let us put them in orderly fashion ; 
let us extract the polemics of the subject in a neat manner, 
80 that we may take up questions one by one, as the House 
pleases ; and year by year we shall find Parliament advancing 
to practical results on the footing of principle, and casting 
out those crudities which so much impede the work of Law 
Amendment. 

On this head we are in hopes that the Law Amendment 
Society, which has appointed a Committee of Judicial 
Tribunals and Procedure, will do some good; but their 
office is not to act but to collect opinions. It is for such 
institutions as Parliament and the Statute Law Commission 
to make good measures. Eaich may reinforce the other. 
Let the Commission, acting with honest pui-pose, with energy 
and determination, realise what has been propounded, select 
good instruments, employ them well, and produce work such 
as Parliament needs; and Parliament will requite the service 
by strengthening the hands of the Commission, and making 
it not, as at the present moment it is^ very little more than 
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A body of mngnatefii, of distinguished men, npd muoh-worked 
public servants^ honourable in name^ great in mental power, 
but weak and incapable for service from very want of time» 
and from want of hands to second their purpose. 

We look with anxiety to the working of this attempt. We 
see a body singularly well composed of personages represent- 
ing the Judiciary, — the Law of the three kingdoms, — States- 
manship, — both Houses of Parliament, but without work- 
ing ability ; for with the exception of Mr. Bellenden Ker, 
every one of the body- is charged with other avocations de- 
manding the larger share of his attention, and he, it is believed, 
is somewhat in the same predicament. 

Mr. Brickdale, Mr. Ker's pupil, has been' appointed 
Secretary, but he has not, as far as we can learn, official 
experience, and though a good draftsman, is not conversant 
with all the exigencies of the subject. 

We trust that the Commission will do justice to itself by 
requiring that the working part of the Commission shall be 
duly manned with abilities of the various kinds that so multi- 
farious a work demands. 

The Judiciary, so ably represented, should have an assistant 
Commissioner, charged with the requirements of its service. 
The Law Officers of the three kingdoms should each have 
their assistants. The Members of the House of Lords might 
reasonably require theirs ; and the Members of the House of 
Commons ought not to be on a worse footing. 
^ It should be remembered that a sure effect of the appoint? 
ment of Members of both Houses will be a direct or indirect 
responsibility for legislation^ and men of figure will not like, 
nor ought they to encounter, question. or remark without the 
means of realising* the service which they have accepted. 

The Chancellor cannot be too highly praised for the com- 
position of the Commission; though we confess that we 
should have been glad to see upon it a few names, not so 
distinguished as those who compose it, but men of standing 
and conversance with this matter, whose greater exertions 
might have been at the command of their fellows, from whom 
it is as ui^just as it is unreasonable to expect the sort of 
labour and attention that this work requires. 

Much may be done to obviate this great defect by the ap- 
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pointment of proper Assistant Commissioners ; but the men 
who would best fill up the gap to which we point are not 
the men who would enact inferior parts. 

It is to be feared, and it is better at this stage to speak 
frankly, that the Commission will in fact be Mr. Bellendea 
Ker, and that the other Commissioners will only give an occa- 
sional attention to the subject when called upon by that gentle- 
man; and that after a little while the Commission may sink into 
a mere formality, similar to not a few Parliamentary Commis-. 
sions, which became a mere name for the Secretary or active 
member, who wielded all the power under its shadow. 

This would not meet either the expectations of Parliament 
or of the profession ; and it will be well, therefore, to put 
the arrangements on such a footing as will prevent so great a 
calamity. Nothing would grieve us so much as the failure of 
this attempt* It would go far to make the world believe that 
another 300 years mast elapse before the work could be done. 

Our notion is, that the proper persons to preside are the 
Minister of War and the First Lord of the Admiralty ; men 
who would attack the matter as they have attacked Sebastopol, 
with forces of the right sort, in sufficient numbers, com- 
manded by men of the right 'sort, and with good energies ; 
but moderated by the wisdom and prudence of Statesmen. 

We. have been led to say more than we intended; but 
not more than the subject requires. We rejoice that a 
commencement has been made by the appointment of the 
Commission. We have faith in the public spirit of the 
.Commissioners ; in their honour and their sense of the true 
dignity of their task. We fear the want of personal means t 
we fear the want of a purpose adequate to the occasion. 

We abstain from further discussion at present. The plans 
of the Commission will probably be unfolded in the next few 
months, when we promise ourselves a full consideration of 
the subject.* 

We are assured that it is the purpose of the Chancellor to 
give the subject fair play in every way ; to x^all the attention 
of the Commissioners to the efforts already made, and not to 
neglect to avail himself of the services of qualified persons: 
but there is a greater behind — the Treasury: and the Lord 
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Chancellor^ and every other potentatCj is accustomed to bow 
to that great demigod, which rules our destinies witli a rod 
of iron, itself the victim of the House of Commons, which, 
Fharaoh-Iike, is accustomed to demand good work, and to 
deny the means. 

We think the charge sometimes a libel, and sometimes a 
pretence ; and we are assured that, in the present instance, 
it is so; for whenever the subject has been mooted in Par- 
liament it has been seconded by the general voice ; and it 
will be for the Commissioners in both Houses to vindicate 
the subject, and their own position, by insisting on an ade- 
quate supply of appropriate means of all sorts to do their 
work ; while we trust the Houses of Parliament will keep the 
Commission in active work by making requisitions upon the 
Commission, for information and aid on the matters that come 
before Parliament, such as this transcendant one of the Tri- 
bunals of the country, which resting upon practical detail, 
rather than upon principle, demand to be reinforced by the 
accumulated stores of practical provision with which our 
Statute Law abounds. • 

• We have said one word of Codification. It is a word with 
which, in spite of the prejudices it encounters, we hope may 
hereafter be made intelligible and familiar in both Houses* 
But we are so well pleased with the distinct recognition of 
Consolidation (which is Codification), by the appointment of 
the Commission, we will not hazard an interruption of the 
present good feeling by saying more about it now, We shall 
by and by find our Consolidators in the plight of M. Jour- 
dain, — codifying in total ignorance of what they are about ; for 
we need not say that the grounds of the apprehensions into 
which the opponents fall have their existence not in the work 
itself, but in their own misconcejTtions. The inclusion of 
logic and all cognate sciences within the four corners of a 
code, is an impossibility; while the exclusion of the application 
of logic in the exercise of the judicial art, to the code itself, 
and all the occasions of its application, is alike impossible. 
What is really wanted is, that all law which can be reduced 
to rule should be so reduced, whether that law be found in 
statute or ih text book ; but the rule of. the rule — the inter- 
pretation of the code— must always be outside the code. The 
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public and judges alike want all the matter of the rule to be 
brought together in one place^ — which is consolidation^ which 
is codification, which is legislation. 



ART. VII — LORD MAHON'S ACCOUNT OF ERSKINE. 

History of England from Peace of Utrecht to the Peace of 
VersaiUes, \nZ—n^Z. Vol. Vn. London: 1854. 

The Profession, of which Ersklne was the ornament and the 
idol, have been somewhat surprised to find in the concluding 
volume of Lord Mahon's History a character of that great 
man somewhat forcibly, at least prematurely introduced, as 
the work comes only down to 1783, when he had barely 
apj)eared on the scene upon which he afterwards played eo 
great a part. Some have said ihat the ill-explained antipathy 
which Mr. Pitt habitually showed towards one of the greatest 
and most amiable of his contemporaries, has descended to the 
collateral branches of his family^ a damnosa hereditasg of 
which we entirely relieve the author. But even if it were 
so, we have to do only with the justice of the attack; for 
assuredly if Lord Mahon had t<iken the proper pains to inform 
himself, and had tlien, with the calmness that suits the his- 
torian's character, formed a judgment such as he has pro- 
nounced, no one could have made any complaint. Our charge 
against him is, that there is great want of accuracy through- 
out the whole description. Nay, even where it is laudatory, 
whosoever had heard the great advocate would, on being 
consulted by the noble writer, have pointed out errors. 
Thus, he designates the eloquence of that extraordinary per- 
son as* " vehement,''^ and that is, perhaps, the last word which 
a 'critic so appealed to would have suffered him to use. 
Thb, however, is of little moment ; we proceed to the dyslo^ 
gistic portion of the account. 

He affirms that his life was an universal failure except at 
the Bar: — "In every other study or endeavour we find 
nothing but unsuccessful exertion." Now this is exceedingly 
inaccurate. If other exertions had not been cast into the 
shade by the unsurpassed splendours of his forensic life, no 
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one could have describcil them as constant foilurofc— '*He 
fiiilod as a speaker in the House of Commons. He failed aa a 
speaker in the House of Lords." That he had little success 
in the Commons may be admitted; but we will venture to 
affirm^ that if Mr. Fox had carried into effect the intention 
which his distressed circumstances at one time led him to 
form, of going to the Bar, his failure there would have been 
quite as signal as Mr. Erskine's in the House of Commons, — 
quite as certain as would have been Mr. Pitt's success. On 
this we have given a detailed opinion in a former number of 
our Journal.^ That he failed in the House of Lords is not 
true. He did not verj often take a part in debate, but upon 
some very remarkable occasions his speeches were distin- 
guished by all his great powers. We may mention the speech 
on moving resolutions upon the Orders in Council, March 
1808; a speech in which the greatest legal acuteness was 
joined with the most impressive declamation, while the con- 
summate skill of the great advocate was displayed throughout 
in the selection and in the handling of the topics. There is 
a pretty full and tolerably correct report of this speech 
preserved in the Debates. But soon after he made another 
of which there is hardly to be found any report at all, 
upon the Jesuits' Bank Bill. One upon this subject is 
given in a few sentences, which are sufficient to show that 
it must have been distinguished by mueh of his impas- 
sioned eloquence; but of the great speech on the 8th of 
April there is hardly even so much preserved; and those 
who were present did not hesitate to affirm tlmt he had 
never in his best days produced a greater impression. Now 
it is to be observed, that in all the questions connected with 
the Orders in Council he took an extraordinary interest. He 
had become intimately connected with Ainerica, from Whence 
his eldest son had chosen his wife, to which he had obtained 
for him the embassy, and in which he had himself invested 
nearly the whole fortune accumulated by his professional 
labours. His whole political history shows that he rarely 
took any great interest in the questioni^ before Parliament, 
when these were unconnected with legal subjects or with 

« No, Yl, V9l. Ui. p. 308, 
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the cause of public rights. - He therefore seldom exerted 
himeelf io debate. But wheir a question arose on which he 
felt so strongly as to put forth his strength, he had not lost 
the great art of persuasioui of which he was so renowned a 
master; and it is most incorrect to represent him as having 
entirely failed, when he succeeded if and as he pleased to put 
forth his strength. Had Mr. Fox came to the Bar and 
made one or two admirable speechesi as, doubtless, he would 
have done, but felt either unequal to the self-restraint on 
which an advocate's success depends, or above the mastering 
of those small points of knowledge which form so consi- 
derable a part of forensic business. Lord Mahon, being 
minded to describe the great debater, would have praised 
him for mild, gentle, and silver-tongued periods, as he has 
Erskine for vehemence, and would have said that his only 
success was in Parliament, for all his other exertions were 
failures : *-^ *^ He failed as a speaker at the Bar ; he failed in 
the prudent care of his private property ; he failed as a poet ; 
he failed as a prose writer: " nay, he might have added, that 
he failed as a pleasant member of the social circle, for, unless . 
among his most familiar friends, he was shy and reserved, 
and gave, though very unjustly, the impression of being 
proud. Nor would the noble historian, in gathering his 
anecdotes, have omitted the circumstance of his marriage. 

Again, of Erskine. — " He failed," says Lord Mahon, **a8 
Chancellor in the able administration of the Law." But the 
fact is, that few indeed of his judgments have ever been 
found fault with, and that he not only left no causes which 
he had heard undecided when he resigned the Great Seal, 
but he did not at all increase the arrears which he found 
when he took it. He was only a year in office, and during 
that time he rendered a most important service as Chancellor 
by his admirable conduct of the judicial business in the 
House of Lords upon Lord Melville's trial. The constitu*- 
tional remedy of impeachment had been brought into such dis- 
credit by the Hastings' case, that it had well nigh become in 
all men's minds impracticable and visionary. After the 
experience of 1806, under Lord Erskine, no one will pretend 
that this remedy cannot be resorted to. Historical justice 
required Lord Mahon, before pronouncing on Lord Erskine's 
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judicial merits, to give him the benefit of comparison with 
others. Had this course been taken, it would have appeared 
that he had no reason to dread a comparison with Lord 
Loughborough, whose judicial life was twenty times longer, 
and ^ven in his own Court eight times. We will venture to 
assert, that no one of these years witnessed fewer errors or 
shortcomings than did the single year of Lord Erskine's 
chancellorship, taken as he had been suddenly into a Couit 
wholly new to him, but in which all the forensic life of his 
predecessor had been passed. 

" He failed as a prose writer." We may venture to ask 
Lord Mahon if he prepared himself for pronouncing this 
judgment of condemnation, by paying only the least attention 
to the case before him. In a word, has he read the cele- 
brated pamphlet on the war of 1793, which ran through nearly 
fifty editions ? As a composition its merits are of a very high 
order. His elaborate preface to Fox's speeches is a great 
work, both of eloquence and criticism. But has his Lordship 
ever read any of Erskine's speeclies ? For these are monu- 
ments of his extraordinary powers of written composition, 
and models of all its highest qualities. Had Cicero never 
written another line than the second Philippic {conspicucB 
dimnaPhilippicafamoiy^ which was never delivered ; but bad 
he only written the " Catalinarian " (luculentam orationem 
quam postea scriptam edidit)*; Lord Mahon, probably, but cer- 
tainly Quintilian, would have been slow to affirm that " he 
failed as a prose writer," though as a poet they ought both to 
have given him up. Of Quintilian, we may observe in passing, 
that Lord Mahon has discovered him to have been ^' one of 
the greatest masters of eloquence,^ which we take to be a 
mere novelty, or imagination, unless, indeed, he means a 
^* teacher;'^ but the historical style should be so precise, and 
should so follow the established use of language, as to avoid 
mistakes on matter of fact, accurate statement being the first 
of requisites in such composition.^ 

* Juv. » Sal. 

" Quintilian flourished, no doubt, as an atlvocate, and is addressed by AIartii«l 
as gloria Momana togcB ; but none of the declamations which pass under his 
name are genuine; he himself never published but one, and, besides, he flou- 
isbed in ftce Jtomuli^ the age of corrupted eloquence. 
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Again, *^ he failed as a poet" But can a man be said to 
ful in what he never attempted ? For we will venture to 
aflBrm that he never made any but mere verses of society,—* 
what our neighbours call *' vers de societk^ or *^jeux d*esprit*^ 
Nay, we will go further, and assert that in these he did not 
fail. There is nothing like an example, and we give at once 
his famous riddle, made off-hand when the company were 
playing at secretaire, a favourite game forty years ago, which 
required each person in company to furnish on the spot two 
or three lines, and which, we believe, gave birth in a few 
months to more bad poetry, more things that neither '^ gods, 
nor men, nor columns " could endure (not even the columns 
of newspapers), than all preceding ages had produced. It is 
well known that Lord Ersktne, when called upon, in a very 
short time gave forth these lines, as characteristic of their 
author as of their subject:— All must remember the peculi- 
arities in manner of George IIL 

" I never can die, though I may not live long ; 
I ne'er may do right, though I cannot do wrong ; 
My jowl it is purple, my head it is fat ; 
Come riddle my riddle, what is it ? what ? what ? ** 

Lord Byron is cited by Lord Mahon as proving another of 
his positions. We will venture to say that he, professional 
poet as he was, never made a happier hit, if he ever attempted 
a jeu d*€sprit It is quite as good as the lines on one who 
was said to have no heart, and yet got his speeches by it. 

The one thing upon which the noble historian relies as 
proving that Erskine ^^ failed as a pleasant member of the 
social circle," is a letter of Lord Byron, who met him at 
Middleton, and complains of him as ^^ good, but intolerable, 
for he would repeat his speeches to him, which Lord B. says 
he had read, and therefore did not wiah to hear over again." 
We gravely doubt his having read them ; but be it so ; we 
win venture to say that had Lord B. not been wholly 
absorbed in his own conceit, which made him impatient 
of another's egotism, he would have regarded the meeting 
Erskine as an event in his life, and have reckoned himself 
singularly fortunate in having heard the great advocate him- 
self repeat passages of his immortal orations. But Lord B. saw 
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him only once, and tfaia is manifest on the face of the letter. 
Did it not strike the noble historian that it would have been 
as well to ask some of those who had lived in Ersklne's soeiety 
what were his social powers? Had he done so, we will take 
upon us confidently to affirm that he could only have 
received one answer from any of the contemporaries of 
Erskine, whether professional or other. He was, in what- 
ever circle he appeared, distinguished for his high breeding, 
his perfect suavity, the original, unexpected, often extra- 
vagant turns of his fancy, the entire harmlessness of all hia 
pleasantries, the singular conciseness of his narratives, with 
the traits of character which he exhibited, the beauty and 
absolute purity of the language, which was sometimes said 
to make his conversation a study. Lord Mahon dwells much 
upon his egotism, and condescends to take from the ribaldry 
of the party prints the nickname of Councillor Ego, as well 
as a story of some paper stating that its stock of capital I's 
was exhausted, and so the report of his speech could not be 
continued. We do not believe these facts ; we are sure the 
nickname was not commonly given, but doubtless the Anti- 
Jacobin party paper may have asserted that it was ; we arc 
confident that it is only in some such place he could have 
found the all but impossible statement about the cause of 
stopping the report. Might we very respectfully whisper to 
Lord M, that such are not the sources from which history 
should be drawn ? Might we express a further doubt, if even 
giving him the benefit of all these small sources, he was en- 
titled to draw from them such an inference as this, — " the 
principal fault at every period of Erskine's mind was a most 
craving and ravenous vanity ! " We pass over the curious 
infelicity of the language to arrive at the sense, such as it is. 
The noble author may be assured that no man who knew 
anything of the matter would ever have called Erskine^s 
vanity '* craving and ravenous :" these are the very words that 
do not describe it. It was natural, unaffected, openly dis- 
played, wholly without offence, " a commending kind " of 
vanity, as Hume, quoting Halifax,- calls Charles IL's wit, 
•^-and above all it was without the least underrating of other 
men. How many are there whom you meet both in publio 
and in private life, who are slaves of a far more deep-seated 
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vanity, MrhicU is not like Enkine'a openly eeen> and only seen 
to exalt himselfy but which is perceived by its bad fruitSi by 
iadirect, roundabout, crafty movementsi all leading to sell'- 
exaltation, and almost all operating by the depression of 
others. This his kindly nature repelled, and his pride dis- 
dained. He was to the full as lavish in the praise of others, 
as he was open to receive his own. 

Our author, however, has formed a theory on the subject ; 
and aocounta for the universal failure, which he fancies to have 
attended Ersktne everywhere but at the Bar, by the notion> 
quite as fanciful, that it was because, as an advocate, he could 
not speak of himself, only of his client, and thus his egotism 
was excluded. Alas I alas I how little knows the noble historian 
of the profession which he has honoured with his intrusion I 
The egotism of advocates is all but proverbial ; and whoever 
had heard a cause which either Garrow, or any of his con- 
temporaries conducted, must have known how easily tho 
counsel managed to bring himself as well as his client before 
^^ the Court and jury sworn." Lord Mahon's facts on the sub- 
ject of Lord Erskine are really not one whit more imaginary 
than his theories. The older school of common lawyers was 
almost universally remarkable for egotism, and the advocate 
in public was nearly as much distinguished by this weakness 
as the companion in private life. 

The great estimation in which, with all his fellow-citizens, 
w^e hold Lord Mahon, — the sense which we have of his dis- 
tinguished merits as an author, — above all, the great value 
which we assign to his works now under consideration, must 
account for our unwillingness to let his erroneous views of a 
great man, and a great benefactor to his country, as well as 
the most brilliant ornament of our profession, pass from the 
limbo of ephemeral gossip into the sphere of lasting his- 
torical record. Only let the inevitable consequences be 
marked of transporting such anecdotes as Lord Byron may 
have written in a peevish or thoughtless moment, and which 
would have speedily been forgotten, into a history which 
may perpetuate them as a portion of the public annals — 
the monuments of the age. And yet all who knew any- 
thing of Erskine, but who do not write letters and diaries, 
still less history, would with one voice declare that Byron 
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knew nothing of the man he was describing. Wliat we 
have said would have received the unanimous concurrence of 
all the well known men of the day, the members of the circle 
in which Erskiae moved, the most experienced and the 
most critical observers of social merit, -^ the Foxes, the 
Hares, the Thanets, the Cowpers, the Greys, the Dudleys, 
the Hollands, the Luttrells, the Creevys, the Fitzpatricks, 
the Norths, the Townsends. But Lord Mahon finds a 
letter of one who never associated with any of these men, 
or of their friends who still survive, and on this scrap he 
frames his statement. What strange and what utterly untrue 
opinions might be delivered to posterity if the other great 
men who adorned the age, were, on the casual access of an in- 
dividual to their society for an hour or two, made the origin 
of a report, and that report the ground of a history I How 
would Mr. Pitt fare if some stranger, present at a moment 
of his relaxation from the toils of place andof Parliament, 
had chronicled the effusion of his boisterous mirth, with his 
not very decorous conversation, to say nothing of the scenes 
which surgeons and others in the neighbourhood of Wimble- 
don might describe, the result of the bacchanalian habits of 
the day? The haunts of the Whigs would furnish the like 
food for wholly incorrect inferences as to the general habits 
of their great men. Accidental circumstances become thus 
mistaken for habitual x)ccurrences, and the ignorance of the 
reporter grievously misleads the author who relies upbn him 
as qualified to give information. 

We say nothing of the graver charge brought against 
Erskine, and for which unhappily there may be' some foun- 
dation, of his imprudent and ill-assorted marriage towards 
the close of his life. We must, however, note the error 
into which here again the noble historian has fallen. He 
cites a severe letter of a Westminster elector who having 
drawn Erskine in triumph from the scenes of his great victory 
in defence of the Constitution at the Treason Trials of 1794, 
assails him bitterly in 1814, and declares that he should have 
died at the former period, and " not have lived to undergo 
the lamentable change which could only have been occa- 
sioned by himself," Lord Mahon, at once assumes that this 
refers to the marriage. But it was six years at least before ; 
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and moreover it was the factious attack of a radical partisan 
occasioned by the line of politics which Erskinc took^ 
especially in the dispute between the Begent and the 
Princess Charlotte. Here^ then, is another instance of the 
risk which historians run of falling into the grossest errors, 
when they suffer themselves to be guided in their accounts 
of men by the gossip of the day. Biographical writers 
are most exposed to this danger. Lord Campbell has, on 
the subject of this article, fallen into some errors; but 
the fault is considerably greater in those who write the 
history of the age, and who are under no obligation to 
give private anecdotes of individuals. 

It must be observed that we have purposely avoided urging, 
in extenuation of the impi'udence chargeable upon Erskine, 
the equal or greater indiscretions which are known to have 
marked the private lives of his most illustrious contempora- 
ries ; because it is no reason against blaming him, with Lord 
Mahon, for " failing in the prudent care of his private pro- 
perty," that one minister died insolvent, and another was 
relieved from distress by a subscription ; and it would not be 
fair to set-off against his indiscretions in one respect his tem- 
perance in other indulgences, or to contrast it with the habitual 
intemperance which characterised and which shortened the 
lives of the most eminent of all his contemporaries. Our 
defence of the great advocate and orator rests upon a denial of 
the assertions hazarded against him in perfect good faith, and 
with a feeling of sorrow, not of anger, towards him, but upon 
grounds wholly inadequate to support them, and we appeal 
from ignorant and incompetent testimony to that of persons 
by no means prejudiced on the other side, but fully qualified 
to give evidence, by familiar acquaintance with the subject. 

Let us add that the family of Lord Erskine are greatly to 
blame for having left undone their duty to his memory, to 
his profession, and to his country. That they have never 
caused to be given a life of this illustrious man is wholly in- 
excusable ; and it is the greatest folly in the world to pretend 
that this grave neglect can be justified by a reference to those 
failings which even the starch morality of Lord Kenyon only 
viewed as ^^ spots on the sun.^^ 

VOL. XXI. H 
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ART. VIIL— HISTORY OF JURISPRUDENCE. 

No. VI.^ 

[The quaint development of Jurisprudential Ideas by Vico 
to U8 will appear odd and simple. It has, however, an 
interest, not a little amusing at times, as well as instructive. 
Perhaps to Englishmen it will seem to be not practical 
enough ; yet it will be admitted that his views have occasion- 
ally a realness as will happen with all who deal with human 
interestsl. To understand Vico one must put aside for a 
while the husk in which with us the kernel of Jurisprudence 
has become invested.] 

The third book of the Scienza Nuova is on the discovery 
of the true Homer. Vico proves that Homer was the ideal 
Or heroic character of the Greek people, relating its own 
history in national poetry. If the people of Greece con- 
tended amongst themselves for the honour of having given 
birth to him, and if all claimed him as a citizen, it was 
because they were themselves Homer. If there was such a 
diversity of opinion as to the time in which he lived, it was 
because he lived in the mouths and memories of the same 
people from the Trojan war to the age of Nunia, — about 460 
years. Vico adds as the last praise of the poems of Homer, 
that they are the most ancient histories of paganism which 
have descended to us. His poems are two great treasure- 
houses, in which the manners of the first ages of Greece are 
preserved. But the lot of the Homeric poems has been 
similar to that of the laws of the XII Tables. On the one 
hand, the world has ascribed those laws to the Athenian 
legislator, from whom it is said they passed to Rome, whilst 
no one has seen in them the history of the common law of 
the heroic tribes of Latium ; on the other, the world has 
believed the poems of Homer to have been the work of the 

" For Nos. 1 and II. see vol xvi. pp. 59. and 268.; for No. III. see vol. 
x\\l p. 10^.; for No. IV. see vol xviil p. 91.; for No, V. see vol xviil 
p. 243. 
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fAt6 gebid6 of an Inditrlduali Itistead of diaoovering ill thetd 
the history df the commoti law of the heroic people of Greece* 

The fourth book is on the progress of nations, — ** del corso 
che fanno le na^ioni/' Be briefly recapitulates. In the 
first book were established the principles of this soienoe ; in 
the second, the origins of aU human and divine things di8>- 
covered by the Gentile nations within the poetic wisdom ; 
in the third book, the poems of Homer were discovered to 
be the two great treasures of the natural law of the Greek 
nations, as the laws of the XII Tables afford the strongest 
evidence of the natural law of the nations of Latium. In 
the fourth book, Vico proposes, with the aid of philoiophy 
and philology in continuation of the axioms upon ideal* 
eternal history, to illustrate the progress of nations, pro- 
ceeding with constant uniformity according to the division 
into three ages which the Egyptians established, -^ that of 
Gods, of Heroes, and of Men. Whence, says Vico, amongst 
all nations there are three species of natures : from these arise 
three species of customs; these produce three species of the 
natural laws of nations; and these^ three species of civil 
6tate85 or governments. To communicate these, there are 
formed three species of languages, and three species of cha- 
racters; then to regulate these, three species of jurispru- 
dences, assisted by three species of authorities, three species 
of reasons, three spedes of judgments.' 

These three special unities, uniting in themselves many 
others, will end in one general unity, — the unity of the reli- 
gion of Divine Providence, — the unity of a spirit that gives 
form and life to this world of nations.^ 

The first nature, by a vigorous error of fancy, was a poetic, 
or creative, or, if we may use the expression, a divine nature; 
for after its own ideas, it transforms bodies into substances 
animated by deities. This was the nature of the theologio 
poets, the most ancient sages of all the Gentile nations. 
Otherwise the nature of these nations was savage and cruel ; 
butj governed by the error of their imagination, they feared 
the very Gods which they themselves had created. Here is 

' Ssieszft Nuova, lib. iv., Work*, toI v, pi ^00. . * Ihid* 
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the origin of two eternal truths; that religidn is the only 
means sufficiently powerful to conquer the barbarism of na- 
tions^ and that religions produce their effect^ when those who 
teach them believe in them. The second nature was the 
heroic nature^ to which the heroes attributed a divine origin. 
Imagining, in effect, that all was the work of the Gods, the 
heroes concluded that they themselves, engendered under the 
auspices of Jupiter, were the children of this God ; and they 
with justice placed natural nobility in this descent. The 
heroes considered themselves, then, as the princes of humanity, 
despising others. The third nature is intelligent, modest, 
benign, and reasonable, consequently obedient to the law of 
conscience, reason, and duty. 

Of the three species of manners, the first were filled with 
piety, as we see in the story of Deucalion and Pyrrha; the 
second were violent and rude, as we see in Achilles; the 
third were gentle, and regulated by the obligation of civil 
duty.^ 

The first system of law, — il prime diritto, — has been 
divine, during which men believed that they and their pro- 
perty were under the jurisdiction of the Gods, — by reason 
of their belief that all things were either deities or made by 
them. The second was the heroic system, or that of force, 
regulated, however, by religion, which alone was able to 
restrain force, that human laws availed not to restrain. Such 
a law of force was that of Achilles, who placed all reason on 
the point of his lance. The third is human law, dictated by 
human reason all unfolded.* 

Of the three species of governments, the first were divine, 
which the Greeks called theocratic, under which men be- 
lieved that the Gods commanded everything. The second 
have been the heroic or aristocratic governments, which sig- 
nifies the government of the strongest. Such, in Greece, 
was the government of the Heracleidse, or race of Hercules, 
which, spread over all ancient Greece, lasted the longest in 
Sparta. Such were the governments of the Curetes, whoni 
the Greeks observed dispersed over Satumia, or ancient 

] Scienn Nuova, Ub. iv., Works, toI.t. p. 502. * Ibid. 
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Italy^ Crete, and Asia. Such was the government of the 
Quirltes at Borne, — armed priests in public assemblies. In 
these, hj the distinction of the more noble natures, because 
believed of divine origin, all civil right was reserved to the 
reigning orders of heroes ; whilst the plebeians, reputed as of 
bestial origin, were permitted only to enjoy life and natural 
liberty. The third are human governments, in which, by the 
equality of human intelligence — which is the essential na- 
ture of man, — all are equal before the law.^ 

There are three species of languages, of which the first 
was one divine mental language, by means of silent religious 
acts^ or grand ceremonies, whence there remained in the civil 
law of the Romans the acti legitimi ^, by means of which 
the Romans regulated all their affairs of civile utility, which 
language suits with constant propriety all the religions which 
require to be respected rather than understood, and it was 
necessary to the earliest times, when men knew not yet how 
to articulate language. The second language was by heroic 
deeds. This remains still in military discipline. The third 
is by means of articulate words which all new nations now 
employ.' 

There are three species of characters. Of these the first 
were divine, which properly are called hieroglyphic. These, 
all nations used at first. They were certain fantastic uni- 
versals, dictated by the innate property of the human mind 
to delight in uniformity. Men were incapable of making 
an abstraction by genera; with the aid of imagination they 
made it by portraits ; to which poetical universals they re- 
duced all the particular species belonging to each genus : — 
as to Jove they attributed all that concerns auspices, to Juno 
all relating to marriage. The second were the heroic cha* 
racters, to which they referred the various species of heroic 
things; as to Achilles all the deeds of strong combatants, 
to Ulvsses all the counsels of the wise. These fantastic 
genera, when the human mind was able to abstract the forms 
and properties of subjects, passed into intelligible genera. 

' Scieiua Nuova, lib. iy., Works, vol. v. p. 503. ' Actiones legis. 

' Scienza Naora, lib; iy.. Works, yol. y.p. 504. 

H S 



102 Hutory of Juri$prudene§.- 

Finally there appeared vulgar character, which went in 
company with the vulgar languages. For, these were com- 
posed of words, — which are, as it were, the genera of 
particulars, with which the heroic languages had at first been 
spoken ; — as> for example, of the heroic phrase, my blood boils 
in my veins, they made this phrase, I am angry ; as out of 
the hundred thousand hieroglyphics which, for example, the 
Chinese use, they made a few letters. This labour of the 
intellect certainly appears more than human. Such lan- 
guages and such letters must be in the possession of the 
common people, whence they must be both one and other 
common. By such possession of languages and letters, free 
nations must be masters of their laws. — Per tal signoria di 
volgari lettere e linque 6 necessario per ordine di civil natura 
che le republiche libere popolori abbiano preceduto alle 
monarchic.^ 

There are three species of Jurisprudences. The first was a 
divine science, or mystic theology. Such a Jurisprudence es- 
timated the Just solely according to the solemnity of divine 
ceremonies ; whence ensued amongst the Bomans the super- 
stitious regard for the acti legitimi, or formulas of the laws ; 
and hence the phrases 7*2^5^^ nupti(By justum testamentum were 
applied to marriage and a solemn will. The second was the 
Heroic Jurisprudence composed of cautious forms with certain 
appropriate words. Such was the wisdom of Ulysses, who, 
according to Homer, always speaks so craftily as to attain his 
proposed end, preserving nevertheless the propriety of his 
words, when all the skill of the Boman jurisconsults was ex- 
pressed in the word cavere. And what they termed dejure 
respondere was nothing but advice given to those who went 
to law, to the end that they should present the facts in such a 
fashion that the formulas of actions might agree with them, so 
that the Prsator could not refuse them. Similarly on the 
return of the barbarous times all the skill of the doctors con- 
sisted in finding precautionary forms for the assurance of 
contracts and wills, and the means to elude them. The third 
is Human Jurisprudence, which considers the truth of facts, 

> Scienza Nuov», lib. W., Worki, vol. v. p. 506. 
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2^nd 1i>enignl7 modifies legal right with all that equity de- 
mands. Whilst the Divine and the Heroic Jurisprudence 
aim at what is certain in the periods of barbarism^ Human 
Jurisprudence considers what is true in the time of civili- 
sation. 

There are three species of authorities : the firsts divine ; 
the second, heroic, contained entirely in solemn formulas of 
the laws ; the third, human, placed on the credit of tried 
persons of singular experience in action, and profound wis^ 
dom in theory.* 

There are three species of reasons or fundamental laws.' 
The first was the divine law, which Qod alone understood, 
and of which men know as much as has been revealed to the 
Jews first, and to the Christians afterwards. The second 
embodied the principles of statesmanship, called by the 
Romans cwiUs (Bquitas, This Ulpian has defined as not 
naturally known to all men, but to a few practised in 
government, and who know what pertains to the preserva- 
tion of the human race. The heroic senates were composed 
of sages of this kind ; above all the Roman Senate in the times 
of aristocratic liberty. It seems di£Bcult to explain how in 
the period when the Roman people was in a state of bar- 
barism, there were the ablest statesmen; but in their en- 
lightened times, says Ulpian, there* were few skilled in go- 
vernment. Still by the natural causes which produced the 
heroism. of the firat natives, the Romans naturally observed 
the civil equity, which was most scrupulous of words. They 
kept to the strict law by all means, even though it were 
severe, harsh, and cruel. And civil equity naturally sub- 
mitted everything to this law, the queen of all the others, os 
Cicero said,— suprema lex salus populi ceto. For in the 
heroic times, when the states were aristocratic, the heroes had 
^ach privately a great part of the public advantage, which 
preserved to them the government of their families.* And 
by reason of this great particular interest being preserved to 
them by the state, they postponed the consideration of their 

> Sciensa Nuots, Work«, vol. t. p. S09 ' Ragioni, tr. droits. 
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lesser private interests. But in human times there is this 
difference between free popular and monarchical states. In 
the first the citizens preside over the public good, which is 
the good of all individually ; in the second the subjects, com- 
manded to attend to their private interests, leave the care of 
the public to the sovereign prince. The natural causes which 
have produced such forms of government are entirely opposed 
to those which have produced heroism, which Vico has 
already demonstrated to be the desire of ease, paternal ten- 
derness, the love of women and the desire for the married 
state, and the love of life. 

Now men are naturally borne to consider the ultimate cir- 
cumstances of facts, which form the aggregate of their private 
interests. This is the cequum lonuniy considered as the 
third species of fundamental law. This is natural reason, 
whichthe jurisconsults call natural equity. The multitude 
is alone capable of it, because they consider the ultimate mo- 
tives of justice in individual cases. Monarchies require only 
a few statesmen, to reconcile with civil equity the public 
emergencies of cabinets, and a very great number of jurists 
of private justice to administer justice to the people.^ 

What has been laid down as to the three species of reasons, 
or fundamental laws, must be the foundation on which to es- 
tablish the history of the Boman law. For governments 
must be conformable to the nature of the governed, — " perche 
i governi debbon esser conformi alia natura degli nomini 
governati." And laws must be administered in conformity 
with the government, and interpreted after this form. This 
the jurisconsults and interpreters do not appear always to 
have done. They have told us what the laws commanded in 
various times of the republic, but not the relations which 
those laws had with the state. If we ask these decorators of 
Roman history why the ancient jurisprudence made so rigor- 
ous an application of the laws of the XII. Tables, why in the 
second stage this was tempered by the edicts of the Praetor, 
still preserving respect for the ancient laws ; why the new 
jurisprudence absolutely professed natural equity, they will 

' Sclenza Nuova, Works, vol. y. p. ^15. 
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reply that the rigour, the solemnities, the technicalities, the 
subtleties of words, and finally the secrecy of the laws, were 
the impositions of the nobles, to keep in their own hands the 
laws, and the consequent authority. But so far were these 
things, says Yico, the result of imposture, that they were the 
natural customs which produced such states,— the only forms 
of government then practicable. For in the time of the 
greatest barbarism of the human race, religion being the sole 
influence competent to civilise, Providence disposed men to 
live under divine governments ; hence everywhere reigned 
sacred laws, that is to say secret from the common people,— 
" leggi sagre, ch' 6 tanto dire quanto arcane e segrete al volgo 
de popoli." These laws they preserved in a dumb language, 
by means of solemn ceremonies which remained in their le- 
gitimate acts, — atti legitimi; and which were then as neces- 
sary to the communication of ideas and the wants of man as 
now words and gestures are. Then succeeded the human go- 
vernments of civil aristocratic states; and naturally these per- 
severed in celebrating religious customs, and with the secret 
religion they maintained secret laws. This secrecy is the very 
soul of aristocratic republics. With such regard for religion 
they observed the laws severely, and this rigor of civil equity 
is the principal safeguard of aristocracy. Next appeared the 
popular republics, with languages and letters, and whose na- 
ture is open, generous, and magnanimous, as that of the mul- 
titude which reigns in them, and where natural equity alone 
is known. Hence the laws were reduced to writing, as Pom- 
ponius narrates, that the Boman plebeians would no longer 
endure the jtis latens* This state of things was finally suc- 
ceeded by the monarchical states, in which Kings were willing 
to administer the laws according to natural equity.* 

There are three species of judgments. The first were 
divine : in which state of things, there being no civil govern- 
ments or laws, the fathers of families complained to the Gods 
of the injuries which had been done them. This was termed 
implorare Deorumjidem. They invoked the Gods in witness 
of their rights — deos obtestaru Such accusations and de- 

< Scienia Nuova^ Works, toIy. p. 518. 
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fences were the first orations ; and hence the Latins used the 
terra oratio according! y. As we see in Plautus and in Terence, 
and in the Law of the XII. Tables, where it is said, furto 
orarey and pacto orare : in the first phrase for affere, in the 
second for excissere. Orators, oratoresy were those who 
pleaded before the judges, and were so termed because they 
originally addressed their prayers to the Gods. So the results 
of duels were regarded by barbarous nations in the light of 
the judgments of God.' 

In the judgments of the second species there was observed 
a scrupulous fidelity to the letter of the law. This was 
natural in the transition, and hence arose the phrase religio 
verborum ; for divine things are universally clothed in con- 
secrated forms, in which it is not permitted to alter a letter* 
Hence this natural law of the heroic nations was naturally 
observed in the ancient Koman jurisprudence, and the word 
— fari-^oi the Praetor was a judgment never to be altered-* 
Numerous historical examples are adduced by Vico of the 
results of this technical phase of law through which nations 
naturally pass. Thus the Duumvirs felt themselves com* 
pelled to inflict a shameful and cruel punishment upon the 
great Horatius, although he had been proclaimed innocent ; 
whilst the people to whom he had appealed pardoned him, 
as Livy says, magis admiroHone virtutisy quam jure causce. 
This species of judgments was very necessary in the times 
when law lay in violence. Thus Providence, wishing to 
spare men disputes and continuous troubles, decided that 
they should regard as the just and the lawful what should 
be presented to them as such by means of the solemn for- 
mulas. Finally, the result of a number of historical ex- 
amples and comparisons is given by Vico thus :— " In barba- 
rous times strict law is observed in words, which is properly 
fas gentium ; in civilised times equitable law is decided from 
the equal utility of causes ; which is properly the^iw natur<By 
the immutable law of humanity endowed with reason, the 
true and proper nature of man — ^' e che cosi a' tempi barbarl 
d naturale la ragion stretta osservata nelle parole, ch* d pro- 

> Scienza Nuova, Wor^ vof. v. p. 521. ' Ibid. p. 525. 
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piamente il fas gentium ; com' a' tempi umani lo h la ragione 
benigna estimata da essa uguale utility delle cause, che pro* 
piamente fas natuna dee dirsi, diritto immutabile dell' umanit^ 
ragionevole^ ch' ^ la vera e propia natura dell' uomo." ^ 

In the third species of judgments the truth of facts is tho 
principal element ; next to which the dictates of conscience 
aid merciful laws in all that is necessary to the equitable 
utility of causes; they are protected by natural reverence, 
which is the offspring of intelligence, and they are guaran- 
teed by good faith, which is the daughter of civilisation : they 
are suitable to the publicity of popular republics, and the 
generosity of monarchies. 

All this antecedent series of events occurs during three 
epochs ; of which the first is that of the religious times, and 
under divine governments ; the second is the epoch of the 
quarrelsome — puntigliosi — of which Achilles was the type, 
and such as the duellists were on the return of barbarism ; 
the third is the epoch of civilisation, or of the natural law of 
nations, which Ulpian defined by adding the term civilised-^ 
jus naturale gentium humanarum. Hence the Latin writers 
termed the duty of subjects to the state officium civile^ and 
called by the term incivile every error committed in the in* 
terpretation of the laws, or contrary to natural equity. In 
the last epoch of Boman jurisprudence, commencing with 
the period of popular liberty, the Praetors began to accom-* 
modate the laws to the changing nature of the Koman 
government, and to soften the rigour of the XIL Tables. 
Later the emperors divested natursJ equity of the mysterious 
veil in which the Praetors had enveloped it, and presented it 
openly, as became a civilised nation. 

The corollary to the Fourth Book is expressed in Vice's 
very peculiar style. The ancient Soman Law was a serious 
poem, and the ancient Jurisprudence was a severe poesy, in 
which are found the first efforts of legal metaphysics ; as 
with the Greeks Philosophy sprang from their laws;*— "U 
Diritto Bomano fu un serioso Poema ; e V antica Giurispru^ 
denza fu una severa Poesia ; dentro la quale si truovano i 

* Scienza Nuora, Works, yol. ▼. lib. iv. p. 5S0. 
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primi dirozzamenti della Legal Metafisica; e come a' Greci 
dalle Leg! usci la Filosofia.^ 

The ancient Roman jurisprudence presents a number of 
results, for which no causes are to be found beyond those 
already laid down, and above all this principle that men led by 
nature to the search after truth, when they cannot attain it, 
content themselves with what is certain. The mancipations 
commenced with the real hand, that is to say with real force ; 
for force is an abstract, but the hand represents it. And 
the hand with all nations signifies power; whence came 
the terms chirothesis and chirotone amongst the Greeks ; 
the former was the imposition of hands upon the heads of 
those whom they elected to power ; the latter was the elec- 
tion by show of hands : — solemnities proper to the periods 
without speech, — " solemnita propie de' tempi mutoli." Such 
mancipation was occupation, the first great natural origin of 
all dominion, — "prime gran fonte naturale di tutti i domini." 
This the Romans practised in their wars, whence their slaves 
were termed mandpia; and property taken in war was 
termed res mancipi in relation to the Romans, and res nee 
mancipi in relation to the conquered people. Mancipation 
was followed by a true usucaption, that is to say an acquisi- 
tion of dominion ; for such is the signification of the terra 
usucapio derived from usus in its true sense, signifying 
possession and capio. And the term possessio is without 
doubt derived from porro sessio,^ 

When the barbarism of the early ages began to be assuaged, 
and when judicial laws began to prohibit private violence, all 
the individual forces united in the public force were termed 
civil authority. The first nations, naturally poetical, then 
imitated the real forces which they had previously employed 
in order to protect their rights. By means then of a figura- 
tive mancipation and the legitimate acts which were the 
solemn ceremonies of nations whilst still without language, 
they provided for all their civil requirements. Later, when 
language became articulate, men wished to assure one 

> Seienza NuoTai lib. iy. Corollarlo, Works, vol. v. p. 588. 
• Ibid, p. 570. 
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another of their mutual intentions^ and they required that 
their contracts should be clothed in solemn formulas; 
whence arose the certain and precise stipulations of the 
!Roman Law. 

But when the civilised periods arrived of the popular 
republics^ intelligence began to illuminate the great assemblies; 
then the abstract reason of intelligence was comprised in the 
term intellectus juris. This intelligence is the will which 
the legislator has expressed in his law. This will is termed 
JUS ; and it is the will of the citizens nnited in one idea of a 
common welfare guided by reason. This too was in its 
nature spiritual; for all rights not exercised on material 
objects, and which are termed nuda jura were said in inteU 
lectu juris consistere. These rights being modes of a spiritual 
substance are indivisible, and consequently eternal, because 
corruption ensues only by division of parts. The interpreters 
of the Boman law have placed all their reputation for Legal 
Metaphysics upon the consideration of the indivisibility of 
rights in the famous question de dividuis et individuis : but 
they have not considered the no less important question, the 
everlasting nature of rights. Yet this might have aided 
them in considering two established rules of law : — the first 
cessante Jine hgis^ cessat lexy — (although this maxim should 
rather run thus, cessante ratione, for the end of law is 
utility, but the reason for the law is a conformity of the law to 
a fact invested with certain circumstances): — the second, 
tempus non est modus constituendi vel dissolvendi juris, be- 
cause time cannot commence nor end what is eternal. In the 
case of usucaption or prescription, for example, time does not 
produce or destroy the right, but the proof is that the possessor 
desired to deprive himself of it ; and when we say that the usu- 
fruct has ceased, we are not understood to say that that the 
right has been used, but only that the right of property has 
returned from the servitude to its original liberty. There are 
two important conclusions that may be drawn from all this : the 
first that rights being eternal in idea, and man being subject to 
time the first can have been communicated only by God ; the 
second, that all the communicable, varied, and diversified 
rights which have been, are> or will be in the world, are 
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Various divine modifications of the power of the first iflflti^ 
prince of the human race, and of the dominion which he 
possessed over the earth ; — ** che tutti gl* innunierabili varj 
diversi diritti che sono stati, sono e saranno nel mondo, sono 
Varie modificazioni diverse della potesttl' del primo uomo, che 
fu il principe del gener umano e del dominio ch' cgli ebb^ 
sopra tutta la terra, ^ 

Finally, man being properly composed of mind, body^ and 
the faculty of speech, and speech being placed intermediate 
between the mind and body, certainty on the subject of THB 
Just commenced in the epoch without language by means 
of the body ; when articulate words were first framed, the 
idea of the Just rested in certain formulas of words ; finally 
when an human reason has been entirely developed, it has 
rested in the truth of ideas concerning the Just determined 
by reason according to the ultimate circumstances of facts*. 
This is an informal formula of every particular fonUj which 
Varro named formula naturcB.* 

The fifth book is occupied with the theory of the revolutions 
of nations in a fixed and certain orbit. It is full of hirtotical 
illustrations and parallels; and attempts to give an ideal 
history of the eternal laws which govern all nations in their 
origin, progress, decline, and fall.' The work concludes With 
reflections upon an eternal and rational commonwealth, the 
best possible of its kind, and ordained by Divine Providence, 
Plato, says Vico, imagined a fourth species of Republic, in 
which the honourable and good were masters ; which would 
be the true natural aristocracy. Such a republic as Plato 
imagined, Providence has designed from the first origin of 
nations, in ordaining that the men of gigantic stature dis- 
persed and wandering on the mountains like ferocious beasts, 
should, struck with terror at the first thunder after the unusual 
deluge, have fled into the grottoes of the mountains, con- 
vinced by it of the existence of a superior power. Hence 
arose the governments which may be termed monastic, ruled 
by solitary sovereigns, submitted to the authority of a being 

1 Scienza Nuova, lib. iv. Corio di Nazioni, Works, p. 576. * Ibid. p. 579. 
i ' Scienisa Niiot% lib. ▼., Work% vol. t. p. 608. 



HUtcry <ff Juriiprudencsm 111 

BUfremeLy good and great, whose voice they heard in the 
thander ; — in which superstition there was yet a ray of truth, 
that God governed men. To this succeeded mnrriage. And 
Frovidenoe thus at first established economic states in 
monarchical forms, under the government of fathers, princes 
of th^r own families, distinguished by their sex, age, and 
virtues, and who, in the state of nature or of families, com* 
posed the first natural orders. Pious, chaste, and brave, 
fixed in their dwellings, in order to protect themselves and 
their families, they slew the beasts of prey, and conquered 
the stubborn earth by cultivation. Apart from them wandered 
yet men without respect for God, recognising no law or 
property, practising incest and rapine, feeble, isolated 
wanderers. These sought a refuge in the asylums of the 
Fathers, and as clients augmented the patriarchal kingdoms. 
Thus were unfolded governments based upon orders of men 
naturally superior by means of heroic virtues, — as in piety, 
for they adored the Divinity, although they multiplied and 
divided it into gods ; — as in prudence, for they consulted the 
gods by means of auspices; — as in temperance, since under 
the auspices of the gods they made one woman the companion 
of their lives; — as in fortitude, for they slew the beasts of 
prey and cultivated the land; — and in magnanimity, for they 
assisted the weak, and aided those in danger. These were 
the states of whose sovereigns Hercules is the type. Pious, 
wise, and brave, they conquered the proud and protected the 
humble ; and such is the most excellent form of civil govern- 
ment — ** che furono per natura le repubbliche Erculee ; nelle 
quali pii, sapienti, casti forti, 'e magnanirai debellassero 
superbi e difendessero deboli ; ch' ^ la forma ecelente de' 
civil! governL* 

But finally, the Fathers, aggrandised by the labours of 
their clients, ill-treated them. Hence the clients revolted. 
But because human society could not exist without order. 
Providence persuaded the Fathers to unite with their at- 
tendants in a league to resist the rebels, and in order to 
pacify them granted the first agrarian law by which the 

> Scienia Nuova, lib. ▼., Works, f ol. t. p. 613. 
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Fathers permitted to them the Bonitarian (unsufructuaxy) 
property in the lands, retaining the sovereign property ; ** con 
la prima legge Agraria, che fu' nel mondo, permisero loro il 
dominio Bonitario de' campi, ritenendosi essi il dominio 
ottimo, o sia sovrano famigliare."^ Hence arose the first 
cities under the reigning orders of the nobles. In con- 
formity with the natural order, by species, sex, age, and 
virtue. Providence caused the civil order to arise in cities. 
The first of these orders, and which most nearly resembled 
that of nature, had, for its principle, the nobility of birth, — • 
that is to say, in order to be admitted to it, and to rule over 
the plebeians who had not contracted marriages, it was neces-> 
sary to have been bom of parents who were united under 
the divine auspices. When the divine governments were 
ended under which families had been governed by means of 
he divine auspices, the heroic governments succeeded, the 
principal stay of which consisted in the religious ceremonies 
kept secret by the heroic orders, and by means of the 
religious ceremonies all civil rights rested with the heroic 
orders alone. But because in such a nobility it depended 
upon fortune who should be the nobles, from this noble 
order ai*ose as governors those fathers of families who were 
the most worthy. Amongst these last the strongest and 
bravest naturally took the lead in order to resist the aggres* 
sions of the clients. But this was in vain. The plebeians 
finally understood that they were of the same human nature 
with the nobles : and desired to enter into the civil orders of 
the state. Then in designing that the people should be 
finally sovereign, Providence permitted the plebeians to 
contend a long time with the nobility in piety and religion in 
the heroic contests during which the nobility communicated 
to the plebeians the auspices, for the purpose of communi- 
cating to them all public and private civil rights, which they 
considered dependent on the auspices. By means of religion 
the Roman people arrived to the sovereignty of the state ; in 
which, as they excelled all other nations, so they were the 
lords of the world. The civil orders thus mingling with the 

J Sciensa Nuova^ Hb. v., Works, ▼. p. 613* 



History of Jurisprudence. 113 

natural orders^ the popular republics arose. But not wishing 
to deliver human things to the conduct of chance, Providence 
made the census the roll of honours, so that the industrious, 
not the idle, the thrifty, not the prodigal, the prudent, not 
the spendthrift, or at least those endowed with some virtue 
rather than the poor whose vices were plain, should be con- 
sidered the best suited for government. From such republics, 
in which the entire people strove in common to obtain 
justice, commanding Liws just because of universal goodness, 
— such as Aristotle defined will without passion, or the will of 
heroes that commanded the passions, — from such republics 
formed to produce heroes, and hence interested in the truth, 
arose Philosophy. For as the actions of nations would no 
longer be performed through the mere sense of religion, Pro- 
vidence caused Philosophy to explain virtue to the end that if 
men did not possess the virtues themselves, they might at 
least blush for vices. Thus, also, arose eloquence, which in 
the popular republics commanded good laws, and made pas- 
sionate appeals for justice, — which excited amongst the people 
the idea of virtue, and dictated good laws to them. But the 
popular states fell into corruption ; consequently Philosophy 
fell also into scepticism, and denied and calumniated virtue ; 
whilst false eloquence supported indiiferently the opposite 
sides. Thus in Koine the tribunes of the people misusing 
eloquence, and the citizens employing their wealth, not for the 
public order, but their own aggrandisement, excited civil 
wars ; brought affairs to total disorder ; and from liberty pro- 
duced perfect tyranny. For which great evils Providence 
employed one of its strongest remedies. Sometimes a man 
arose, like Augustus, who established himself as a monarch, 
placing his own will in place of the law which the popular 
liberty had rendered vain, aided by force of arms, and satisfy- 
ing the people on the subject of their religion and their natural 
liberty, without which]| satisfaction and content of the people 
monarchies would be neither strong nor lasting. But if 
Providence does not find a remedy within, it seek sit without. 
And when a people so corrupted have become naturally the 
slaves of their unbridled passions, luxury, avarice, envy, 
and pride ; and when by their dissolute lives they are versed 
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in All the vices proper to the vilest slaves, having beoonie 
liars, Calumniators^ cheats, and thieves; they then become 
slaves by the natural law of nations, and are subjected to the 
superior nations, which reduce the debased people to the 
state of a province. From these things shine forth two 
great and luminous principles of natural law, of which one 
is, that he who cannot govern himself must allow himself 
to be governed by another ; the other is, that the world will 
always be governed by those who are superior in nature. — 
** Dipoi se la Provvedenza non truova si fatto rimedio dentro, 
il va a cercar fuori; e poich^ tali popoli di tanto eorrotti 
erano gii innanzi divenuti schiavi per natura delle sfrenate 
lor possioni, del lusso, della dilicatezza, delF avarizia, dell' 
invidia, della superbia e del fasto; e per li piaceri della 
dissoluta lor vita, si rovesciano in tutti i viq propj di 
vilissimi schiavi, come d' esser bugiardi, furbi, calumniator]^ 
ladri, oodardi, e finti ; divengano schiavi per diritto natural 
delle genti, ch' esce da tal natura di nazioni, e vadone ad 
esser soggette a nazioni migliori, che 1' abbiano conquistate 
con r armi ; e da queste si conservino ridutte in provincie ; 
nello che pure rifulgon due grandi lumi d' ordine naturale ; 
de' quali uno ^, che chi non pud governarsi da s^, si lasci 
govemare da altri, che' 1 possa ; 1' altro d, che governino il 
mondo sempre quelli che sono per natura migliori*" ^ 

But if the people languish in the extremity of civil de- 
struction, so that the nation cannot become monarchical, nor 
the superior nations come to conquer and preserve, then 
Providence employs an extreme remedy. For, because such 
a people, like beasts, had been accustomed to think of nothing 
but the particular individual gain of each ; — had gone to the 
extremes of luxury and pride ; — and had buried themselves in 
a solitude of mind and sentiment, so that no two could unite, 
each man following his own caprice, — they then proceed in 
obstinate factions, and desperate civil wars, to make wastes of 
cities, and waste the haunts of men, in such guise that 
after many ages of barbarism they destroy that evil subtlety 
of malicious minds, the result of the barbarism of reflection^ 

> Scienza Nuova, lib. v., Works, vol. v. p. 617. 
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not the barbtriara of the sensea. Nations subjected to this 
lest remedy which Providence adopts^ fall into abasement and 
Btupidityi no longer appreciate the refinements and pleasures 
of life, but are contented with necessaries. From their 
diminished numbers and the abutidatice of necessarieSf they 
become tolerant of one another; and in returning primetal 
simplidity^ they become religious, truthful: Piety, Faith, 
and Truth return^ -* the tiatutal foundations of JusticOi the 
graces and beauties of the eternal order of God.^ 

Yioo then condudes that there is a great community of 
nations founded and goyerned by God. Wise legislatorsj 
the Lycurgi, the Solons, the Decemvirs, are exalted to hea- 
ven with praises for having by their salutary laws founded 
the three most illustrious cities in the world, Sparta, Athens^ 
and Bome, which lasted but a short time in comparison 
with the universe of nations, ordered with such order, and 
founded with such laws, that from very corruption States 
take the form by which alone they can be preserved* This, 
then, is the design of a sovereign wisdom which divinity 
rules. Men themselves have made this world of nations. 
But they have made it under the will of an infinite Spirit, 
often differenti sometimes opposed, and always superior in 
its conceptions to the particular and narrow views of ma&i 
— ^which narrow views yet serve an end more griuidi the pre- 
servation of the human race upon the earth. From lust 
arises marriage, — then families; the Fathers wished to exer- 
cise the paternal power immediately over their clients, hence 
arose cities: the reigning orders of the nobility desired to 
abuse their seignorial power over the plebeians, and they 
came under the dominion of the laws, which made popular 
liberty : free nations desired to escape from the chain of the 
laws, and they came under the sway of monarchs : monarchs, 
to secure themselves, plunged their subjects into all vices, 
and thus disposed them to support the slavery of the stronger 
nations: nations wished to disperse themselves, and they 
preserved their remains in the deserts, — whence, as a phoenix, 
to arise again. All this has been done by Mind, for men 

* Scienza Nuora, lib. t., Works, toI. y.p. 618. 
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have done these things with understanding ; not by Fate, 
for they have done so by choice ; not by Chance, for the 
return of the same causes has always produced the same 
effects. 

Hence Epicurus, and his followers Hobbes and Machia- 
velli, have been wrong in attributing to Chance the direction 
of the world ; Zeno and Spinosa in attributing it to Fate. 
Plato, the prince of political philosophers, has said with 
more wisdom, that human affairs were regulated by Provi- 
dence. And the Roman jurisconsults have established Pro- 
vidence as the first principle of the natural law of nations. 

Vico, in the foregoing work, has attempted to demonstrate 
that Providence gave to the first governments of the world 
religion, upon which alone rested the state of families ; then 
that religion was the principal firm support of the civil heroic 
or aristocratic governments ; then that it served as the means 
by which the people arrived at popular governments ; finally, 
that in monarchical governments religion became the shield 
of princes ; hence that when nations lost religion there re- 
mained to themj in order to live in society, neither shield for 
defence, nor means for counsel, nor support, nor form.* The 
Scienza Nuova concludes with the reflection that the science 
which it teaches is indissolubly connected with the study of 
piety, and that without being pious we cannot be wise : — •* In 
sommS da tutto cid che si 6 in quest' opera ragionato, 6 da 
finalmente conchiudersi che questa Scienza parta indivisi- 
bilmente seco lo studio della pieta, e che, se non siesi pio, non 
si pu6 daddovero esser saggio.^ 

' Scienza Nuova, lib. v., Works, vol. v. p. 620. 
* Scienza Nuova, finis. 
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ABT. IX.— ON LEGISLATIVE AND JUDICIAL 
REGISTRATION. 

Tbe Law Amendment Society has divided its body into 
General Committees^ of one of which the object is Legislative 
and Judicial Segistration. 

We propose to confine ourselves to the first division of the 
subject, which will be matter enough for a single article; 
reserving the other, or Judicial Records, Reports, Digests, 
Text Books, and other vehicles of Judicial Registration, for 
a future occasion. 

The subject of Legislative Registration is of immediate 
concern, and has assumed a practical importance from the 
appointment by the Chancellor of a Standing Commission on 
the subject. A Commission consisting of the Lord Chan- 
cellor, the late Lord Chancellors, Lord Lyndhurst, and Lord 
Brougham, Lord Wrottesley, the Lord Chief Justice Camp- 
bell, the Chief Justice of the Common Pleas, the Lord Chief 
Baron, the Lord Advocate, Mr. Walpole, M. P., Mr. Napier, 
M.P., Vice-Chancellor Page Wood, the Law OflBcers for 
England, Scotland, and Ireland, and Mr. Bellenden Ker, — 
great personages, from whose authority and influence we may 
expect important results if their subalterns work with vigour 
and single-mindedness, and if a false economy do not starve 
the means of success. 

As on former occasions, we shall pursue the subject in an 
earnest spirit, with a view to facilitate the object and obtain 
for it the intelligent support of Parliament and the public, 
without whose concurrence, the labours of the Commission 
would in all probability be labour in vain. It would not be 
without its use to go into the history of the subject — to show 
for how long it has been the topic of many writers — the aim . 
of many workers ; but it would, perhaps, be more to the 
purpose to go to the practical part of the matter. 

A glance at the Statutes of the last Session will show that 
little has been accomplished in reaching the standard form of 
the Legislative Vehicle — the Act of Parliament. 

I 3 
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What should form the sulyect of a Code, — what of a Con- 
solidated Law, — what of a General Law, — what a Special 
Law, — and what of a Supplemental Law, haa not hitherto 
been much considered ; still less the function of an Act, of a 
part of an Act, of a section, of a clause, nor what should 
form the introduction, — what the body or text, — what the 
appendix or schedule; nor whether an Act should have 
outlines and indexes, and if so, of what kind. 

The language of the Act, or the fit expression of its 
different matters, has not fared better; and in the typographical 
expression, which, since printing is the ordinary vehicle of 
legislation, is a matter of the most obvious importance, nothing 
has been established by authority, or in a shape to win the 
determination of authority. 

Examples without number exist here and there of every sort 
of expedient which the nature of the case admits or requires ; 
but they are not collected for practical use. 

We trust the Commission will require some research of 
this sort — a collection of materials for framing its rules, and 
coming to some conclusions as men do in every other art and 
science. 

What IS good in one Act of Parliament would be so in 
others, and the best confection would be made in this as in 
other cases, by putting together In their proper places, and 
in right proportions, all the good things that are to be found 
elsewhere. 

And here we would humbly suggest that the Commission 
should not suffer itself to be led away by the impression of 
its laboriousness. The labour will be the work of others 
better qualified to do the work of drudgery ; and the Com- 
mission will be best qualified to judge of the best methods by 
seeing them in some bodily shape by means of good print and 
type. 

It is a singular feature in the' history of efibrt, that it is 
commonly checked by the impression of superiors that the work 
will be theirs. It is labour unsuited to themselves, and so 
not fit to be done. We have seen some of the most excellent 
measures defeated by the reluctant craft of an executive 
officer acting on this involuntary impression. 
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Although we rate highly the mechanioal value of the 
structure of an Act oS Parliament, we do not esteem it to be 
the whole thing. 

Our first concern should be with the matter of the Law. 
If that be good, even an ungainly vehicle will not wholly 
miscarry. 

Our next concern is with the arrangement of the matter — 
which should be logical ; which should be so arranged as to 
piece with every other law of the same Session, with the 
laws of previous Sessions, and with those which are to come 
after. 

Next will come the structure of the Law, which, if the 
matter be good and the arrangement good, will be almost 
a thing of course. 

Next we have the verbal expression ; and lastly, and by no 
means the least, the. typographical expression, which, being 
the first thing to meet the vulgar eye, should be a fair ex- 
pression of the matter, discriminating by convenient difier^ 
ences of form of type the leading divisions of matter. 

How laborious ! Yes, laborious, but necessary labour, the 
price of accuracy,— we were going to say, the price of states- 
manship; for we know that statesmen with the clearest 
views often boggle at their measures, owing to their igno- 
rance of the needful mechanism, like a child called upon for 
the first time to write a letter. 

The House of Commons may struggle as it pleases with 
its business --Patriots may seek to establish the liberties of 
their country — Statesmen may be ambitious to realise a 
Nation's purposes : it is purely absurd mockery till they have 
mastered their machine. How it has pained us to see a 
Bussell, a Palmerston, and some others struggling to do 
good— and helpless as infants -«- for they could not shape 
their purpose in Laws such as we arc doomed to make. 

But we must not make the mistake, that the evil is due 
only to the single Act ; it is due to the want of any whole 
view of Law, — let us call it a Code, Digest, or what we 
will, — to the want of Consolidated Acts of masses of the 
Law now scattered in many Statutes, — to the want of 
General Laws, and to the want of proper Special Laws. 

I 4 
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Nowj at the expense of a smile from our practical friends, 
we venture to state that none of these things can be done 
without due attention at the same time to all dbe rest. 

You cannot write a single law without having in your 
contemplation the whole Law of which it forms a part. You 
ought not to write a whole Law without so framing it that 
every single Law may be incorporated with it. 

Moreover, in order to write this Law, we must collect 
our materials from the whole field of Law, arranged in a 
convenient manner, properly compiled, subjecting it to 
proper criticisms ; and, finally, pass it into a Law Digest, 
Code, Consolidated Law, or Statute. 

This is a case in which all parts of the work must be 
undertaken at once — by different hands indeed — but under 
the same direction. We proceed to exhibit the feasibility of 
the course, as well as its desirableness, to the Commissioners. 

Let us suppose ourselves to be in the Councils of the 
Commission. We should humbly represent that it is desirable 
that every person, natural or legal, should have the Law 
affecting himself brought together in such a form, that with 
reasonable labour and in a reasonable time he may find out 
how he is affected by the Law. 

And so, again, it is not less desirable that the Crown, and 
all the Tribunals of the State under the Crown, its Councils 
greater or lesser — the Parliament and the Privy Council, the 
Treasury, the Chancery, the Secretariats, the Naval, Mili- 
tary, Police Establishments, — should have within reach what- 
ever affects themselves. 

Again, seeing that in all parts of our Law there are 
matters of common concern belonging not to one law more 
than to another, but which crowd each law, and hide its 
special matter, we should represent the desirableness of put- 
ting all such matters together in a convenient form for the 
ready use of the Chancellor, of the Law officers, and of 
others whose office and duty it is to keep and give the Law. 
Some of these laws we should find to be of an institutional 
nature, others of a constitutional nature; some doctrinal, 
spme functional, some directory. We should propose that 
each should be treated after its kind, so that, though there 
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should be uniformity of language and of method, there 
should, at the same time, be that sort of variety which ever 
exists where the form follows, as it ever should, the diversity 
of the nature of things. 

Seeking, then, this complete and comprehensive method, 
we should not hope to win the battle in a day ; it 
would be a great thing to make a sketch of each kind, 
to collect the materials in the rough, to obtain a common 
idea and a common purpose, and so to analyse the work 
that we might apply all our forces in a manner to render 
them most available to the common purpose. But, to make 
matters easy, we should desire not to set up our own notions, 
but rather, for a while, at least, give place to all other men's 
notions, taking care to include all, and by parity of terms to 
exclude none, and then, by a convenient adjustment of each 
and nil, to win common consent. All this, some will say, is 
very good, but is it practical ? We think so. Certainly the 
present plan is not practical. He would be a bold man who 
would vindicate any Act of Parliament, for if it find favour 
with the pleader it will be unintelligible to the people ; if it 
exclude doubt by a dry enactment, devoid of expression of 
purpose, it will fail to guide the administrator, who is to 
realise its purpose, by following its direction, giving to the 
rule, dry in its terms, all the pliancy and adaptability of which 
it is susceptible. 

The truth is, faulty as our Acts of Parliament have been, 
they have been made faulty, as we call it, partly by the 
necessity of the case, partly by the state of the Law, and 
partly by the ignorance and imskilfulness of the Legislature. 
Get rid of the latter, by making the Law better understood, 
and by making the Law more homogeneous ; and the part 
which is difficult by the necessity of the case will be found 
not to be difficult at all. 

Mr. Coode in his work on Legislative Expression has 
shown clearly and easily how everything may be expressed. 

The Mechanics of Law-making at a former period showed 
the effect in conciseness of similar improvements. 

Mr. Gael — ns the " Edinburgh Keview " observed so 
many years ago (1846) — has described in his work on 
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'^ Legal Corapositioni" all the rocks and quicksands that vre 
have to avoid. 

But^ in truth, the Statutes abound with illustrations of 
convenient formulas, that might easily be reduced to a prac* 
tical form. 

We trust that those papers to which reference was made 
in Mr. Coode's First Report in the late Statute Law Com*- 
mission will be forthcoming. If they are to be of such 
stuff as those already produced they will be of transcendant 
value. 

W.e remark these things, in order to put the Statute Law 
Commission on its guard, in order to enforce that the work 
should not be starved or stifled, and that such arrangements 
may be made that the Commission may be duly manned in 
all its departments. 

Sure we are that one year spent in inquiry will well repay 
the labour, and will put tlie Commission on a firm basis for 
all time ; and that, if such a course be not adopted, the Com-* 
mission will be harassed by petty labours, quite unsuited to 
the largeness of the purpose and the dignity of its members. 

We do not talk lightly of these things : we have watched 
the failure of the last Commission and of many others. The 
want of purpose, the want of means, the want of method, 
which kill other undertakings would kill this. One good thing 
has been done by constituting the Commis^on as it is, but it is 
only one good tlung among many. Why should a Lynd- 
hurst or a Brougham be bothered with small matters ? They 
should be masters of the policy, not of the detail All that 
knowledge (and probaUy it makes upon the aggr^ate the 
whole knowledge of the subject) which resides in the whole 
Commission coUeotively shoidd be akled by apt representation 
of the matter ; so that they may be remembranced' of that 
which they know, but which from the course of habit, engen- 
dered by practical action, has become lost to their recollection, 
as abstract matters or principles. 

We should not fear if the whole matter were properly col- 
located, as in a map or chart, to subject to the instant decision 
of the Commissioners any practical matter involved in this 
complicated subject^ while we should hesitate very much in« 
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deed if such men were to be called upon to investigate for 
themselves the proi and cone of each detail. 

We will not pursue here the topic into which we fell in 
treating in another place of a practical use of the Commis- 
sion^ and we may add, a practical means of disciplining its 
workmen to practical results. But we advert to it for the 
eake of completing our remarks here* 

If the action of the Commission is as frank and open, as 
liberal and comprehensive as is its composition — as large as 
the subject and the occasion — and free from petty personal 
objects, and the notions of an individual or a coterie (and this 
18 a matter of the greatest possible importance at starting), 
the Chancellor will have given to us an Institution which will 
redound to his honour for ages to come. If, on the other 
hand, it should, by the want of adequate means, and by the 
want of a vigorous and decisive purpose, fail, then it will 
become an emblem of abortivoness, and like a half-built city, 
or a half-built palace, of which the conception was good, but 
the realisation a failure, from such causes as we have referred 
to, it will be pointed at as the Cranworth folly, instead of 
the Cranworth glory, which we devoutly hope it may prove 
to be. 



ART. X — THE HISTORY OF THE LAW AMENDMENT 
SOCIETY FROM ITS INSTITUTION, IN 1844, TILL 
THE PRESENT TIME. 

Sbot. Vn. ~ Of the Fusion of Law and Equity. 

Fusion, a term much in favour to denote the union of Law 
and Equity, is a melting or solution, so as to produce combina- 
tion if not harmony. It is rather an acceptable measure 
with many to mould legal and equitable procedure into such 
a form as that the one should in several material particulars 
partake of the nature of the other. Thus, they would allow 
a Court of Common Law to grant injunctions and bills of 
discovery, and to appoint receivers, whilst, on the other hand, 
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the evidence in Chancery instead of being written should be 
taken^ in conformity with the practice at Law, orally. And 
this last suggestion has been in a very great degree carried 
out in the Act for improving the jurisdiction of Equity.^ 
So, again, they would authorise Judges at Common Law to 
try questions of fact, without the intervention of a jury, 
unless either of the parties should require such intervention.. 
But they would likewise invest the Judge in Equity with a 
similar power, thus assimilating the character of the procedure. 
They would introduce into the Court of Common Law the 
right of setting up equitable defences. These are merely 
mentioned for the present as instances of the reconciliation, if 
we may use the term, which it is proposed to effect between 
two great systems of legal machinery. For Law and Equity 
have frequently appeared in the light of two parties, whose 
interests and workings are entirely distinct. The strictness 
of our ancient jurisprudence was held to with a fidelity which 
marked the line upon line, precept upon precept. The more 
bold and free step of Equity disdained the trammels of the 
Common Law, stopped the progress of its suits, or, having 
arrested a supposed transgression by injunction, sent the 
matter to issue before a jury, reserving, nevertheless, the 
right of decision in the last instance. 

It was in vain that Lord Mansfield strove to imbue the 
stern usages of his Court with the mildness of Equity. 
" The Courts of Justice," said his Lordship, "arc to con- 
strue the words of parties, so as to effectuate their deeds and 
not to destroy them."^ In vain did Lord Eldon control 
the wildness of Equity by an excess of judicial caution. 
Each Court continued to maintain its own line of decision. 
The Courts of Common Law held stiffly to the letter of the 
record, and to their own judgment ; the Court of Chancery 
retained with vigour the doctrines of Equity, and became 
in its turn entangled with the web of authority.^ The 



' 15 & 16 Vict. c. 86. * Cowpcr's Reports P- 725. 

' ** Indeed Equity, for more than a century past, has become a system as 
fixed, as defined, and as incapable of further expansion, as the Common Law 
itself, against whose narrow principles it relieves."— Ftr#* Beport, p. 5. 
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object, therefore, of the present movement is more clear 
when it is considered that a nearer alliance between the 
two jurisdictions is the point of desire. The fusion ap- 
proaches assimilation. Each tribunal is to reciprocate its 
powers — 

** Arcades ambo, 
£t cantare pares, tt rtapondere parati,** 

A reference upon this subject was made by the Society to a 
Special Committee on Law and Equity Procedure ; and in 
May, 1851, they made their first Report. The Committee, 
with much justice and candour, call the matters intrusted to 
them " a difficult investigation." They can hardly be cen- 
sured for such an expression of opinion. For in recom- 
mending the fusion (which we shall find to be the case) if 
their efforts should prove ultimately successful, the triumph 
of having aided in a bold forensic revolution will hardly be 
denied them. If, on the other hand, their views should fail, 
the importance of the subject must serve as a place for vindi- 
cating them from the encouragement of visionary specula- 
tions, the more so because an extensive change has been 
effected in both jurisdictions by the statutes of 1852. Be- 
fore we come to the consideration of the Reports, it may be 
right to observe, that, after all, the proposed alterations do 
not amount to a new code, abolishing all previous judicatures, 
and substituting one, single, engrossing tribunal which shall 
administer Law and Equity under the title of Jurisprudence. 
It is merely a system, new indeed, but one, nevertheless, of 
transference or transition, by which certain legal incidents 
are exported from the Courts of Common Law to the other 
side of Westminster Hall, receiving in return a share of the 
equitable function. The Courts themselves would continue 
distinct, although it might not be difficult to foretell that the 
tendency of the changes must necessarily be in favour of 
making the difference almost impalpable. We now give the 
reference at length : — 

" To inquire whether the principles of Law and Equity can be 
administered in the same Court and by the same form of procedure; 
and in making such inquiry to have regard to the provisions and 
operation of the New York Code." 
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The Committee divided their inquiry into two headft. 
1. The causes and nature of the distinction between Law 
and Equity. 2. The practical advantages and disadvantages 
which flow from that distinction. 3. The practicability and 
expedience of adopting some plan whereby that distinction 
can be safely abolished. 

As to the first point the Committee observed^ that the 
Common Law rather laboured to protect the people from the 
power of the Barons or the corruption of the Judges, than to 
ascertain clearly what were the social rights^ or, having 
defined these rights, to enforce them. The Common Law 
looked with jealousy on the transfer, and indeed on the exist- 
ence, of rights not accompanied by possession, and sought, by 
means of a jury, to place the administration of the law in the 
hands of the people. Technical rules, of course, fettered 
judicial discretion. 

This strictness was found incompatible with the advancing 
interests of a civilised nation. The clerical Chancellors, at 
length, " after the example of the praetors of Rome," inter- 
posed their authority to remedy the evils which had accrued, 
and to mitigate unquestioned hardships. Still they dared 
not directly oppose the proceedings or judgments at Law. 
Such a course might have provoked a dangerous and perhaps 
successful resistance. They rather used tlieir personal in- 
fluence over the litigants, compelling them by threats of 
Punishment * to do what appeared to be just, without re- 
ference to the maxims or decisions' of the Courts of Law. 
Tiie Civil Law in part, and abstract principles of morality and 
justice were employed by these Chancellors as the agents 
towards these improvements. 

** Thus/* to use the words of the Report, " would the ultimate 
power over property pass in a great measure from the Courts of 
Law ; and thus was the duty of the Legislature of adapting our 
jurisprudence to the emergencies of society as they arise virtually 
transferred to a Court of Equity. So long as this State of things 
continued, a division of the Courts of Law and Equity seems to 
have been absolutely necessary ; for a fusion of them would have 
been nothing less than a complete abrogation of the Law, and the 
substitution for it of the arbitrary discretion of a Judge." 
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The Committee express their sentimenti that the distinc- 
tion between Law and Equity arose for want of that expan* 
sion which the advance of civilisation imperatively required ; 
and they add: — 

•*^ It is equally clear that, by the substitution of precedent for 
discretion, of general rules for specific remedies, the nature of 
equitable jurisdiction has been entirely changed from what it origi* 
nally was in early times." 

Secondly : The advantages derivable from the two systems 
are two only, according to the Report before us. 

^ 1st. The power to preserve intact the ancient forms of our 
Common Law; and secondly, the superior skill attainable respec- 
tively by the Judges and practitioners in Courts of Law and 
Equity in consequence of the division of labour." 

The Committee dispose of the first alleged benefit by 
pointing with some degree of confidence to the modern re- 
volution in process and pleading, which, if it has not worked 
the abolition, has, at least, caused an extensive modification 
of them. As to the second advantage, the Report goes on to 
observe, that those who practise at the one Bar must of 
course be extensively acquainted with the questions discussed 
at the other. And moreover, every lawyer might always 
select for himself that branch of substantive law in which he 
considers that he has a chance of excellence, so that the 
division of labour would be obviously much facilitated by the 
adoption of one uniform system of procedure. Amongst 
instances of a present union between the two jurisdictions, 
the Report refers to the Courts of Bankruptcy, to the appeal 
from these Courts to one of the Vice-Chancellors — to the 
House of Lords and Privy-Council — to tribunals which re* 
cognise no division of labour, but decide all cases legal and 
equitable. 

The Committee now turned to the disadvantages of the 
division by which the advantages of the Union of Law and 
Equity would result as a natural inference. 

^ Probably ecclesiastical. 
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1. They remarked upon the difficulty of determining with 
facility whether a cause should be originated in the one or 
the other jurisdiction. In support of this proposition, they 
cited several cases. Upon one occasion an injunction was 
sought for in Equity. The opposite party put in a demurrer, 
for they said that tlie proper remedy was in the Law Courts. 
The Chancery Judge overruled this objection and held to 
his own authority. Upon which an appeal to the Chancellor 
took place, and an argument of five days' duration ensued. 
This fresh discussion was fatal to the opinion of the first- 
named Judge, and thus the demurrer was in the ascendant 
again, and the unfortunate plaintiff was told to go to Law. * 
This decision reminds us of the chapter in some novel 
entitled — ** The conclusion in which nothing is concluded." 
For the rights of the litigants were left in the same con- 
dition as when the suit was begun, and the plaintiffs were 
too sensibly impressed with the idea that if they should per- 
sist in trying their fortune, there was a possibility that they 
might be again met with an argument that their remedy, if 
any^ was in Equity. Another case upon a Bond was cited. 
The plaintiff went into Chancery to get payment. A de- 
murrer was put in alleging that the Law Court was the 
proper place for his remedy. It was successful. The plain- 
tiff then actually placed confidence in the judgment and went 
to Law, and he was in his turn fortunate enough to recover 
upon his bond. But in no way^ discomfited, the defendant 
boldly went into Equity again, and although he had repudiated 
that jurisdiction in the first instance, there were circumstances 
which induced (and perhaps warranted) him in seeking 
against the Law judgment ; for he alleged that the bond had 
been given without a consideration. The Court of Equity 
decided in his favour '^, and the plaintiff's advantages were 
consequently of no value. 

The Committee felt the eccentricity of sending away 
the complainant first, and then having tempted him into a 
fictitious triumph before another tribunal, turning round and 

> See 1 Phillimore's Reports, 790., Morley ». Alston. 
* See 3 Peere Williams's Reports, p. S95, 
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annilulating the fruits of his perseverance^ with an intknftfioii 
tliat the point so fatal to him could not possibly have been 
noticed in the first instance. 

The. second inconvenience of keeping the Courts distinct 
is, according to the Report, the circumstance of there occa- 
sionally being two lawsuits instead of one^ It is of such fre- 
quent occurrence for the Chancery Courts to send a matter 
to be tried at Law, reserving the ultimate right of decision, 
that we need scarcely remind the reader of an event so fa- 
miliar to both suitor and lawyer. But we must briefly 
mention the case cited in our Keport respecting the dispute 
between the Great Western Railway Company and the Pro- 
prietor of the Swindon station refreshment room&^ It seems 
that there was an agreement which bound the Company to 
an nndertaking, on their part, for all trains to call at the 
Swindon station, ^' except, among others, trains to be sent 
express.'* The express trains did not call, upon which, the 
refreshment room owner sought the help of Chancery to com- 
pel them to call. Then came a demurrer which was over- 
ruled, and the Vice Chancellor granted an injunction, which 
the Chancellor dissolved. This early fruit of a struggle in 
Equity might have sufficed, but the bill, in technical phrase, 
was *' retsdned," and the plaintiff received permission to bring 
two actions at Law for the purpose of trying his right to the 
injunction. He succeeded in both these, but such was the 
nature of this remarkable case, that a point, foreign to the 
main question at issue, was imported into the suit, and sent 
before another jury on the ground of its having escaped at- 
tention when the cause was presented to the former jury. 

" After three arguments and judgments in Equity, two verdicts 
of juries, and one argument at Law, the suit remained still unde- 
cided.'' 2 

Other Instances are mentioned in the document referred 
to.3 

Thirdly, upon many occasions the Court of Law pro- 

^ Rigby ». Great Western R. C * See the Report, p. 9. 

» Pp. 9, 10. 
VOL. XXl. K 
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ttoUDces its deciBioQ with a full knowledge th^t the oppodte 
tribunal will^ if invited, overrule the first judgment. Thia 
happens where a bond, without conrideration, ia sued upon in a 
Court of liaw. So where a bond had been released by mar- 
Fiage^ in the case of a settlement differing from prio^ articles. 
Contracts again are enforceable at law, but the judge must 
often be aware that Equity will view the instrument upheld 
yx his Court with suspicion. Sometimes such an agreement 
is obtained by surprise, sometimes by means which the 
Chancery Judge will deem inequitable and against con- 
science, sometimes an imprudent bargain is submitted to by 
an heir or reversioner. The Judge at Law has no remedy 
except by directing the Jury as well as he is able in fa* 
vour of the defendant ; but he cannot succeed even in this 
pious attempt against the plain letter of a contract As soon^ 
however, as Equity perceives that the party suing has em- 
ployed a sufficient amount of selfish shrewdness in the trans^ 
action to denote his thorough acquaintance with it, justice 
will be done. The same instrument will often be delivered 
up under the decree of the Court, " which a jury would not 
be justified in impeaching by the rules of law." 

" Can any state of things be more unsatisfactory than that in 
one Court a Judge should be bound to tell a jury that certain 
^cts do not amount to a fraud, and that they must therefore 
give effect to the instrument ; while in another Court, another 
Judge is equally bound to hold that the same facts do amount to 
fraud, — to stay the proceedings of the other Judge, and to re- 
quire the instrument to be delivered up to be cancelled ?" ^ 

Another instance belonging to this class is that of a partly 
performed contract within the Statute of Frauds. 

Thus far respecting the " antagonism" of the jurisdictions, 
but It would be desirable to refer to the Report which con- 
tains other matter, worthy of being perused. 

4. We come to the exercise of a concurrent jurisdiction. 
The Report mentions cases ^ where the Court of Law will 
venture upon deciding equitable points incidentally, although, 
of course, it will not enforce such rights. 

> Report, p. 12, « Ibid.p. IS, 
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** There was ui action between the assignee of a bankrupt and 
a creditor who had obtained certain goods of the bankrupt under, 
what he contended was an equitable transfer. The Court of 
Queen's Bench, and afterwards the Exchequer Chamber^ decided 
that the transfer was invalid, and the defendant was compelled 
to pay over to the assignee the value of the goods. Nothing 
daunted, he now filed his bill in Equity, and the Lord Chancellor 
decided that the transfer was valid, and compelled the plaintiiT to 
refund the money which he had received under the judgment of 
the Exchequer Chamber. Had there been no divided jurisdiction, 
or bad that decision restricted each Court to its own department 
of Lawy the parties would have been spared one of these two 
expensive lawsuits, and justice would have been saved the 
scandal of seeing the decisions of two Courts of Law overruled by a 
single Judge in Equity,*'* 

5. The Committee likewise refer^ in the fifth place^ to the 
existence of two codes of procedure, containing two distinct 
systems of pleading and practice, as a great evil. 

6. Courts of Equity are compelled to decree that the 
parties themselves should carry their orders into effect, which 
occasions much needless trouble and expense.' 

" The peculiar nature of a Court of Equity, which acts in 
personam^ in order to avoid a conflict with the Courts of Law, 
renders it necessary to make the parties themselves the means of 
carrying out its decrees, and then loads them with the expense of 
stamps and conveyances, which they are compelled to pay and 
execute, and which are only required on account of the refusal 
of a Court of Law to notice a decree in Equity conferring any 
title."* 

These are the disadvantages which the Eeport sets forth ill 
disapproval of the present separation or distinction between 
the Common Law and Equity. The remedies for these 
alleged evils next engage the consideration of the Committee. 
They say that three courses are open ; that the remedy is 
to be sought by amalgamation, and that it may be done — 
By adopting the equitable procedure. 
By adopting the legal procedure. 
By framing a new procedure. 

» Report, p. IS. » Ibid. p. 7.: ' Ibid. p. 14. 

k2 
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The Committee pass by the first proposition as involving 
"a procedure needlessly cumbrous and expensive," and 
observe upon the second, that it was the plan attempted by 
Lord Mansfield in the latter half of the last century, whea 
he sought to take notice of equitable claims and defences in 
a Court of Law. But Lord Kenyon did not encourage the 
assumption* 

"The main evil,*' say the Committee, "to be apprehended 
from allowing a Court of Common Law to notice equitable suits 
dnd defences, would be that, as Equity never recedes from a juris- 
diction once assumed, the concurrent jurisdiction, and consequently 
the power of contesting the decisions of Law in Equity, and making 
the latter virtually a Court of Appeal from the former, would be 
much increased." 

We must apologise for making a more lengthy quotation 
than usual from the Keport, en the second head, because the 
subject of fusion has a plausible appearance, and the argu- 
ments submitted to the Society are both novel and ingenious. 

" If then," contined the Committee, " it be not advisable to keep 
up and extend the concurrent jurisdiction, could we. abolish Courts 
of Equity and give their jurisdiction to Courts of Law. This ques- 
tion will be best answered by reference to the experience of Penn- 
sylvania. In that State there is no Court of Equity ; but the prin- 
ciples of Law and Equity are administered as one code, by Courts of 
Law, the legal principle, in cases of conflict, always yielding to the 
equitable. Thus, specific performance is enforced by finding large 
eontingent damages, to be released if the contract be performed ; 
specific chattels are recovered in replevin, and equitable claims 
and defences are admitted in ejectment and assumpsit. But the 
Courts admit that they have no means to enforce the maxim, that 
he who seeks equity must do equity ; and they cannot do it with 
more than two interests in the same suit. It is the less necessary 
to dwell on the defects of this system, as it rests on the extension 
of the ancient forms of action which the Committee presume to be 
destined to great modification, or to extinction. It will therefore 
suffice to observe, that the experience of Pennsylvania has clearly 
shown that Equity cannot be administered in Courts of Law 
without losing many of her most valuable qualities."^ 

' Report, p. 15. 
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The third and remaining Buggestion is a new procedure. 
The principles of Law and Equity must be treated as a simple 
code. Whatever specific merit the existing rules of pleading 
and practice belonging to either jurisdiction possess must bo 
interchanged. This new code has been attempted in New 
York. The Resolutions^ therefore, were — 

" I. That justice whether it relates to matters of Legal or 
Equitable cognisance, may advantageously be administered by the 
same tribunal.''* 

" 2. That where the principles of Law conflict with those of 
Equity, the latter sliall prevail to the exclusion of the former. 

" 3. That all litigation, whether it relate to matters of Legal or 
Equitable cognisance, may advantageously be subjected to the same 
form of procedure," 

" 4. That the rules of procedure be embodied IN a code."* 

A second Keport gave the outlines of a code for carrying 
the fusion into effect. It was received by the Society on 
the 7th of July, 185L 

Undismayed by the boldness of this proposition, the Com" 
mittee gave in their *' third and last Report," in July, 1852. 
In that short document, dispatch in realising the new Code 
was earnestly recommended. An address to Her Majesty, 
and a petition to the House of Commons S were amongst the 
measures proposed for advancing the objects of the Report. 

The Committee prefer the accomplishment of the code to 
any provisional procedure, which they deem vexatious, imper- 
fect, and, probably, evanescent. And, finally, they suggest 
alterations which *' might be immediately effected by a num- 

' Excepting the administration of the estates of deceased persons. — See a 
prior Ileport, and likewise the Common Law jurisdiction of the Chancellor, and 
his jurisdiction as represesentative ParenM Pairia. 

' The following note upon this first Report appears in a return of Report , 
and Papers read and presented to the Society at the end of 1852 (p. 4.): — 
'* Recommended partially by Chancery Commissioners ; enacted partially by 
15 & 16 Vict. c. 86. ; and, to a considerable extent adopted in the Bill of this 
Session (1852) brought in by the Irish Solicitor- General. Carried more com- 
pletely into operation in New Zealand, and in the Small Debts Courts 
Bombay." 

' The draft of such a petition will be found at the end of this third Report 
as printed in the Law Review for May,' 1852, but not forming any part of the 
Report. 
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ber of short Bills," *^mtrodaoed into Parliament as early as 
possible after the recess.*' 

We have thought it right to give the outlines of these 
Bills in the note, in the words of the Committee.^ 

^ <* The following are some of the Bilk referred to :— 

** lit A BiU to require all pleadings, whether at Law or in Equity, to be 
verified on oath, and to abolish all objections as to the form of pleadings 
except the objection that they are calculated to embarrass or mislead. 

'* 2nd, A Bill for substituting, in all cases, viva voce examinations for written 
interrogatories and the interrogating part of the Bill in Equity. 

** SrdL A Bill to enable Courts of Common Law to grant iiyunctions and 
discovery, and to appoint a receiver. 

'* 4<A. A Bill to enable Judges at Common Law to try questions of fact 
without the intervention of a jury, unless either of the parties to the action 
shall require such intervention, and to authorise Judges in Equity to try ques- 
tions of fact with the intervention of a jury, if any of the parties to the suit 
should require such intervention. 

*< 5fA. A Bill to aboibb motions in arrest of judgment and non obstante 
vendietOf and to enable parties who have demurred and have had Judgment 
against them, to plead over. 

" 6th, A Bill to empower defendants in Courts of Law to set up equitable 
defences. 

• '< 7th, A Bill to enable the parties to any action or suit, at any stage of the 
proceedings, to agree upon any question or questions, either of law or of &ct, 
to be submitted to a court or jury, as decisive of the merits of the ease. 

** Bth, A Bill to consolidate and amend the law as applicable to commis- 
sions and mandamuses to examine witnesses. 

** 9th, A BiU to direct that the evidence which, under the present system in 
Chancery is taken by the examiners of the Court, should henceforth be taken 
before the Equity Judge. 

** lOth, A Bill to abolish the rule in Equity respecting the non-publication 
of evidence.** 



* This is likely to be carried into eflfeot. 
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ART. XI — OFFICIAL BEFOBMS IN THEIB LEGAL 
ASPECTS. 

The progrefiB recently made in the improved organisation of 
the Civil Service has not much interest with lawyers, from 
the circumstance that Constitutional and Administrative Law 
is not much cultivated among us. This is due to the delays 
of the Court of Queen's Bench in times past, which shut out 
recourse to it, for the purpose of obtaining Prerogative Writs. 
A Qtio Warranto^ which found its result when the usurper had 
ceased to hold office, would, in these practical days, be re* 
garded as an useless thing. It would be a wise Reform to 
have the Court of Queen's Bench sitting constantly for such 
matters. Many an official question, endangering an institution, 
bums in the embers for years, and at last bursts out into flame. 
Such questions, well tried, settling the principles on which 
the institution is to be administered, would be of inestimable 
service; and serve to revive, enforce, and consolidate many 
Constitutional principles that have nearly died out among 
U8» Much of this consequence is due to the indolence, much 
to the self-seeking Toryism of old times, which checked, as 
encroachments on authority, almost all applications for the 
intervention of the prerogative jurisdiction of the Court of 
Queen's Bench. There may be utility in allowing the suitor 
to bring his suit in any Court, but it is to be lamented that 
this liberty of choice has to so great an extent destroyed our 
principal tribunal in Constitutional matters, where they were 
discussed openly by the ablest advocates before the ablest 
judges. 

The nuschief tells in many ways. Few lawyers have 
motive or occasion to discuss Constitutional Law till they 
become Law Officers of the Crown, and then for a while 
they are to seek for their learning, which comes with difficulty 
in the pressure of business, forbidding the close attention 
which the subjects require. 

If our Public Offices were placed on a more regular foo|t- 
ing, governed as they once ivere by settled principlei^ and 
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controlled by this High Tribunal^ and in the last resort by 
the Parliament^ we should gain many advantages. 

' Perhaps the remark does not hold with so much force with 
Public OflSces, commonly so called^ as with Special Commis- 
sions and Local Bodies ; but the principle is one deserving 
attention. The day may come when we may have to lament 
the entire subserviency of our Official System to the Treasury 
and to Parliament. 

The Official Body, like the Law, has constituted a bulwark 
against rash and precipitate change ; it has wanted develop- 
ment and organisation ; and it is a matter to be regarded 
whether, when that is accomplished, we should not give it 
something of a self- existent character, acting under a Consti- 
tution and upon settled principles, but subject to responsibili- 
ties of an effective kind, and dependent for its remuneration 
less upon an annual vote than upon its actual work. 

The old system of Fees operated in this way: — it fell 
from its own weight of injifstice. The fees accumulated, — 
were absorbed by a mammoth sinecurist, who did the duties 
mecLanically by an inferior deputy ; instead of providing for 
the service in the measure of the exigency and transferring the 
balance to some other branch of service, equally valuable- in 
its effects, but less remunerative in its appointments. 

From the want of an active system of financial superintend- 
ence employed to provide aid, instead of to stint expenditure, 
it has come to pass that many institutions useful in their 
purpose have been starved, and then for their ungainliness 
abolished. 

A better principle seems to be at work in the recent 
changes ; . but we think that it would be wise to act upon 
more definite plans, and to put the Official System on s> 
regular footing, by which each branch of the service is pro- 
perly provided for, and each lower grade made a step to each 
higher not merely in grade of service, but in training fitting 
for the higher; — the young, retained at a lower salary, to 
rise, as in the army, by well-known steps, and with woll- 
known pay, measured according to the scale of service. 
"Instruction, training, examination, probation, engagements, 
^'all taking their due place, not one without the other, but 
as a means for each other. 



Official Befarms in their Legal Aspects* 1-37 

The scheme of examination, we think, has, upon the whole,* 
been unfairly dealt with, but we attribute that to the omission 
of the other conditions of service. 

The engagement is, if anything is, the keystone to a 
proper system. The engagement which provides for al- 
lotted duties, for requisite attendance, for corresponding acts^ 
corresponding responsibilities, corresponding remuneration. 

Now few men unfit for the task, will take an engagement, 
duly enforced, by proper control; they will not encounter 
service without remuneration, and with, perhaps, forfeiture. 

But the rashness, where it exists, is to be counteracted by 
probation ; this again is to be reinforced by examination to a 
limited degree that ensures some positive training appropriate 
to the work, and also the adequate understanding of instruc* 
tions. 

Examination -is not so much wanting as Status in the ser- 
vice, with all the conditions implied in the term. . 

We are rejoiced that the subject has come under discus- 
sion. It will probably be revived iu the next Parliament ; 
and it is to be hoped on larger grounds ; upon the scheme of 
official seniice; on the means of performing the duties of 
Minister of State ; on his relations with Parliament ; on his 
relations with his office ; on his relations with the public 
. Too .much care cannot be taken not to adopt a system so 
rigid as will prevent the accession, from other walks of life, 
to the service of the State. It would be curious to ascertain 
how many of the effective men in the officLd service have 
entered it after commencing another career, -— perhaps aftqr 
a costly struggle with fortune, — after gathering experience in 
every direction, — ^to pour the results into an office dried up in 
a stiff, rigid system of routine that defied development or ad- 
justment to the new claims of the State without the accession 
of fresh energies bred under different circumstances. 

Both of the administrators, who are the Special Commis- 
sioners in this inquiry, are remarkable instances of the kind > 
and we know few who are not. 

Our belief is, that the proper plan would be to survey the 
whole system; to collect the experience that has been ob- 
tained in different quarters ; to consolidate offices ; to frame 
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instnietions, not restrictive, but informing ; to asoertain ihe 
suitable kinds of training ; to have examinations, not o^ 
abstract learning, but of the instructions and the training 
suitable to the special employment ; to subject every candi- 
date to some period of probation in special service or some 
other; and, finally, to make regular engagements according 
to the nature of the service. 

The system would allow of Government forming skeleton 
offices to be filled according to the demand, by men of every 
age and degree of experience, as we fill up the ranks of 
the army. 

We do not throw out these remarks to disparage or underrate 
what has been done : we admire the courage, and, generally, 
the good sense and judgment, that have marked the efforts 
of the originators of the work. Some mistakes have been 
Inade — great mistakes — but perhaps they could plead excuse 
for them. 

It will be for the public to develope the efforts which have 
been restricted in fear of its prejudices ; but, on the other 
hand, the public needs assistance. It knows little of the 
mysteries of offices. It supposes, and almost naturally, that 
the abuses of a past period survive in full force. That the 
reading of the newspaper is the chief labour of office, — 
that the men employed are stupid, unintelligent, and idle, — 
that chiefs are sinecurists. The opposite of all this is the 
truth. 

Lawyers may be apt to ask what business have we with 
this topic. It is not Law. We answer, it is the very embo- 
diment of the Law in action, or of at least that half of it 
which consists of the Official and Judicial Tribunals — of the 
public agencies, by which the other half — the Private In- 
terests, personal, proprietary, and commercial, — are rea- 
lised. 

' More than that, considering how many official persons 
beginning their career in law, terminate it in office, it is a 
matter in which they have an intimate concern, and if it be 
not 80, their sons are probably candidates for preferment, 
and may have occasion to follow this walk of life. 

We have known excellent lawyers to be very much out of 
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water from ignorance of official habits, incapable of directing 
their inferiors, of oo-operating wi& colieagnes, and of re-in- 
forcing their chiefs ; and we believe that the Profession at 
large — the Judges, the Advocates and the Practitioners — 
would be mnch better in their own fields if they were more 
conversant with the mechanism by which business may be 
transacted. 

Certain we are that if the country gentleman, the Peer 
and the Member of Parliament, took Blackstone's advice and 
studied Law, and at the same time studied the means by 
which Law is realised in action, the Constitution would 
be better and more systematically developed than it has 
been. 

The fact is, that Official business is only public business, 
requiring to be conducted as private business is by good 
men of business; with more r^ularity, perhaps, because 
the convenience of many is to be consulted; with more 
regard to precedent and tradition, because stability of Law 
and practice is to be regarded. A good Official is indeed a 
first-rate lawyer and man of business ; he does everything 
according to his authority, his whole authority, and nothing 
but his authonty. His rules are not narrow; sometimes 
they range to the highest maxims of State policy ; sometimes 
descend to the meanest object of regard ; he is to be equal to 
all things, the great and the small ; present to all occasions, the 
capable and willing servant (and yet not servile), of the master 
of each pdicy as its turn comes ; checking, or controlling, 
the hasty and ill-considered notions with which his principal 
often comes into office, determined to set all things right by 
destroying all things ; and again, in his turn, deriving from 
the higher intelligence, the freer habit, and the varied in- 
formation of his succesdve chiefs, increase of knowledge, 
increase of ability, witli every turn of mastership. 

To the lawyers the State owes much service, but it should 
owe more. It is to them that it should look for sound learn- 
ing in their own field; for legal skill, rightly directed to 
comjMrehensive public ends, yet, complete and accurate in 
method and detail. The Law is no longer the service it was :. 
rich — the adventurer's field of enterprise; the competitors 
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haVe multiplied beyond its resources: and, therefore, the 
excess must seek another gold field. The public service in. 
other, countries is that field, — why not so in England ? 

Our moral, then, is, that the Profession should take thought 
of the OflScial Organisation of the Public Service as one in 
\yhioh they not only have an interest in common with the 
rest of Her Majesty's subjects, but one also in which they 
have a special interest. And care should be taken that the 
entrance into Civil Service should not be such as to exclude 
from admission into its ranks men, who, though they may 
not have succeeded as lawyers, have yet acquired faculties 
that would make them valuable public servants. 

On the other hand, we seek to impress on lawyers the im- 
portance of acquiring, for success in their own profession, 
some measure of that official aptitude which is necessary for 
the transaction of business in a prompt and accurate manner ; 
it being a singular characteristic of the Legal Profession that 
while it is most apprehensive to the minutest point of all con- 
siderations to be regarded, it is usually most unready in the 
practical application of its knowledge to the immediate 
purpose. 

We should not omit to remark that a characteristic of modern 
times is the fusion of ideas, the fusion of classes, the fusion of 
ranks, the fusion of institutions, the fusion of forms: and the 
skill of the statesman, of the legist, of the reformer and con- 
structor of all kinds, is not so much to erect any hew standard 
form, as to find a channel into which the molten lead may 
flow, and, as it were, mould itself to the common purpose. 
Classes and orders must exist, but it will be with lines of 
demarcation less strongly marked and with a disposition for 
each class to intermingle with its neighbour, giving and 
taking place according to the greater force of one or other, 
or according to the mutual convenience of both. 

The lawyers have a rich field of business material in their 
procedures and forms, but so iron-bound by precedent and 
rigid rule, that it is not easily amalgamable with other mate- 
rials, and so special in its designations as not to be easily 
understood by strangers. 
. Thoughtful lawyers who would analyse the systems and - 
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methods that prevail in different schemes of law and of bus!., 
ness, might extract a common element that would be invala- 
able ; and in like manner^ by casting about in the records of 
controversy contained in their books of Reports, might 
bring out eveiy species of question for which guards and 
previsions should be made. 

We commend the whole subject to general scrutiny and 
eager debate, as one of the last importance just now. 
It is the very fulfilment of the reforms of twenty years ago. 
To go about making fresh reforms of that kind till we have 
settled our executive system, would be a lamentable error. The 
public have never yet seen of what the inferior members of 
the state machine should consist : to intensify the impetus, 
and not give corresponding power of resistance and regula- 
tion to the machine, would be to upset it altogether. We 
have not yet effected the Internal Reform of the House of 
Commons by properly dividing it into Committees; we have 
not yet finished our Municipal Reform. Not only is the 
metropolis to be dealt with, but our county government also, 
and many municipal boroughs, which escaped notice in the 
Municipal Reform. 

We have done great things during the last twenty years ; 
but scarcely any one is complete in itself, or consistent with 
other parts of the system. We have bombarded old abuses ; we 
have not been able, from want of time and opportunity, to 
correct what was imperfect and to adjust the whole ; and a 
main cause of our backwardness has been the condition of 
our state official machinery. It is equal to nothing great, 
it has no power of construction, it has no provision for col- 
lecting information, nor for arranging it, still less for throwing 
it into a complete shape ; and it has no means of supervising 
and revising what it has done. 

Treasures of Blue Books, containing masses of information, 
are heaped together. The inquirers having fulfilled their task 
and obtained preferment, leave them, like an abandoned mine, 
to be recovered and re-worked by others ; and after a lapse 
of years — ^in some instances of centuries, they are restored to 
light, to be the topic of discussion by a late posterity. 

Such is our Official System, and great is the labourer, who, 
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be^nniog where he can, and doing as much as he can« effbcto 
any refonn here, by which the work on hand may be really 
done in good time, and in a workmanlike manner. 

We think that they should have set about this work 
differently, and feel convinced that they will soon find it 
necessary to take a different course ; yet, we say again, that 
we approve and we applaud, for it is a most estimable thing 
in these lazy days for any one disinterestedly to stir the 
ground and to sow the seed, even if another is to reap the 
harvest — for the public good. 

In studying this subject, nothing has struck us so much as 
the propensity which is found in official persons and lawyers 
alike, to adhere with dogged pertinacity to precedents, in the 
instance and in the details, and to fly from it, in the principles 
and in the purposes. The mere rule, the mere form, has 
been adopted or copied; but the principle varying in its 
practical embodiment, with the suggestion of new occasions 
and conveniences, has been reluctantly followed. 

Something of this is due doubtless to the manner of our 
teaching, which has been that of copyists or literal imitators ; 
something, perhaps, to our coarse fibr^, or our nervous 
structure; to out fOggy climate, or muddy circulation; to 
our love of freedom and our self-sufficiency ; which lead us 
to be well satisfied with ourselves, and disposed to resist all 
new-fangled notions; and which compel every body, who 
would serve us, to steal a march upon ud, and do good to us 
in spite of ourselves. 

Let the cause be what it may, the consequences are im- 
measurable. It makes us the prey of every prejudice ; the 
opponent of every improvement; and the catspaw of every 
cunning political monkey. 

Is it not possible that taking a survey of the past, of all 
the acts of improvement we have already adopted (making a 
Joseph's coat of many colours), we may not acquire a con- 
nected view of our position, disembarrass ourselves of what is 
an inconvenience or a hindrance, and vivify the whole of 
existing arrangements by a purpose that shall vindicate every 
part? 

We have done much in this way in trade and in taxation; 
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whj not do 80 in our Constitutional and Adminiatrative 
arrangements, in our Official, our Legal, and Judicial eyetenia? 

It would not be a difficult task ; it is one of simple com- 
parison, — of adoption here and rejection there, and a 
general consolidation and amalgamation of the whole. 

It is not necessary that we should lay out a new design, to 
which all things should be made to conform ; but to adopt a 
general principle and a general purpose, and leave to the 
growth of public interest and public feeling, to select in turn 
the steps of the process, and dius gradually to work out the 
results. 

Public opinion is the subtle influence by which our Consti- 
tution has hitherto been shaped, and it may be used with 
similar effects in a more advantageous course, if we will have 
faith in oiu: truths and frankly expound them, without im- 
patience, without importunity, awaiting the accession of new 
friends to our cause. 

Every day finds greatly diminished the number of those 
who would advocate every existing thing because it is and 
has been, and who deprecate action or even discussion be- 
cause others are not at present of the same way of thmking. 
The pinching of poverty in our class has taught many that 
they may abide too long in a losing profession, and that the 
only hope of regenerating it is by making it more consonant 
with the public wants and interests. 

But still, so dull are often our apprehensions, so rooted 
our habits and our prejudices, that we have been slow to see 
that while litigation is destined to be reduced year by year, 
the preventive service of the profession, the conservation of 
public interests, and the protection of private rights by official 
service, and by judicial administration, have increased, are 
increasing, and must go on increasing with our numbers, our 
wealth, our augmented transactions. 

We have had samples of these things in sundry commis- 
sions, very irregular, very unconstitutional, but, sooth to say, 
very useful and indispensable, from the state and condition of 
the regular and constitutional offices and tribunals, which 
have not been adapted to the new wants of the day. 
We have arrived, at that stage in the history of our empire 
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in which the Law musfc needs be administered administm-" 
tively, at the discretion of properly constituted tribunals and 
officers, under due responsibility, and less by rule (a frag- 
mentary or partial realisation of principle), to be servilely 
folio wed> and rigidly construed. 

Every alteration of our system of Jurisprudence is an 
evidence of the unconfessed "feeling that the time has come 
for this change, and it is, we fear, coming before onr pro- 
fession has been ripened for it, and before we have attained 
to well considered practical notions of the constituents and 
conditions of the tribunals which may be entrusted with the 
administration of the new system. 

Let not our readers suppose that we are advocating the 
adoption of it : we are simply historian^ of a transition in 
rapid progress, desiring, by reference to the records of the 
past, to extract grounds of caution and. warning, and, above 
all, to show those blind leaders of the blind, the self-styled 
conservators of our institutions, that by shutting their eyes 
to the progress of the events which we describe and do not 
make, they are energetically working out the very evil which 
they affect to deprecate. 

It is a painful thing for the patriot who has warned for 
so many years, who has worked unceasingly to prevent mis- 
chief, who has encountered opposition and obloquy for his 
exertions, to find, at last, his work hastily adopted by the 
political adventurer, without due circumspection, and carried 
recklessly, in a form that forbids eventual success, — perhaps 
with the certainty of its operating to discourage continued 
effort, and to produce a state of evil as great as that it pur- 
ported to remedy. Your bit-by-bit reformer (by which we 
mean one who takes up fragments of a measure, without plan 
or purpose, paying what is due by instalments of broken 
victuals, instead of by a well-carved portion,) is a most violent 
Teformer ; track the results of his efforts after a long space 
of time, and see how far and how fast they have drifted from 
principle, entangling themselves with the weeds of prejudice 
and practice, and making hopelessly irretrievable the devia- 
tions from the true course. A little while ago, a distinguished 
Beformer (Lord J. Bussell) alluded to the causes of the 
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decay of empires; — he might have rec«)unted thia as one of 
the principal causes of deciijr. Tliat we may not so drift 
towards our end, let us raise our heads, and look about us ; 
let tlie young enei^es of the Profession, with a full view of 
the dearth of resource in the litigation that has hitherto been 
the Lawyers' leading vocation, betake themselves to the other 
branches of professional exertion — to Law making, Law 
teaching, and Law writing (after a good manner) ; and to the 
practice of business, as legal men of business, in Parliament, 
in the tribunals, in public oiBces, in public companies, in 
commerce, and, in short, in the different departments of 
enterprise. 

If they will consult the records of Bankruptcy, of Chan* 
eery Suits, of Winding-up Suits, of failures of all kinds, 
they will find that they are ascribable mainly to the want of 
the commonest ideas of Law, of business notions, and busi- 
ness habits. The Incumbered Estates Courts, and every 
other Court, teem with examples. 

We know not whether etiquette or statute will interfere 
to prevent recourse to a better state of things ; but be it so 
or not, they must yield, as they have yielded hitherto, to the 
public wants and to the professional interests. It is enough 
for us to point out the nature of those wants and the direc- 
tion of those interests, and to leave the future operation of 
our suggestions to the awakened good sense of our profes- 
sional brethren. 

Let the elders assist to establish, upon a proper footing, 
administrative institutions, into which their experience and 
learning may be imported ; let the men of capacity, physical 
and mental, remain where they are, for there will be room 
and verge enough for them ; but the younger men, whose 
powers are not of tlie first order, will do well to make Law a 
helpmate, but not an entire support, — to cultivate it with 
business, as an indispensable part of business, and take the 
fruit where the market may be found in the general waiki of 
life. 
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It. Is not without some deliberation that we place these 
three subjects in juxtaposition. From the Report of the 
Commissioners on the Consolidation of the Statute Law we 
learn what has been the legal result of so many ages of occa- 
sional legislation ; and the voluminous Parliamentary Reporta 
before us show how the public time is still consumed in adding 
to the evil. We turn from these reports to the less solemn 
pages of Mr. Homersham Cox's recently-published woi'k on 
the British Common weath, and find in his lucid remarks on 
the theory and practlqe of Government in England, amongst 
much very interesting matter, a good exposition of the real 
principles on which rest the relative duties of the Legislature, 
and the Judicature, which, while they restrain what Benthain 
used to call ^^ judge-made law," place a limit also even on the 
omnipotence of Parliament, so far as enactments are con- 
cerned which deal only with individual claims. It certainly 
is remarkable that no one has before attempted a readable 
book descriptive of the actual state at the present day of the 
several branches of government in England, — the Legislative, 
the Judicative, and the Administrative departments, — neces- 
sary as it is that correct notions of the boundaries between 
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eaoh department should be infased into the minds of pufoli^ 
men. Learned treatises on the abstraot prinoiplea of go** 
vemment and the peculiar characteristios of the B4ti9b Con- 
stitution are, no doubt, plentiful enough ; but these afford 
little information as to the actual working of our Consti* 
tutioQ ; and yet upon few subjects are there the same abund^ 
ant materials to be found. The Bltie Booh, the BeportSi 
with the Minutes of Evidence and the Returns made to Fav^ 
liament during the last twenty years, fbfford iof(M:mation 
enough to have enabled any clever writer like Mr,. Plprn^r 
sham Cox to have made the procedure of government offices in 
England no longer a mystery ; to have made the general reader 
familiar with the actual routine and practice of government 
by all who are placed in authority over us ; but such has not 
been the case, and the requisite information can generally be 
obtained from uninviting Blue Books only, or from actual 
experience. 

To use Mr. Cox's own language — 

" The extension of trade and commerce, the increase of wealth 
and population, the improvements of art and science, and the dif- 
fusion of general knowledge, have had the effect of almost re- 
modelling society within the period of recent history, ai>d have 
introduced difficulties and complexities of legislation which were 
neither known to, nor anticipated by, the most celebrated writers, 
who have considered the ancient political institutions of this nation. 
Of no country is the literature more rich than ours in works which 
treat, with admirable freedom and perspicuity, of the science of 
government, and in treatises which state, with great learning and 
research, the nature and history of our constitutional laws ; but 
respecting a large part of the vast and complicated machinery, by 
to hick, in modem times, the laws are established and executed, 
there are but few sources of general information.^^ — Preface, p. 20. 

In this country the general reader is beginning to have 
either a distaste for dry theoretical treatises on the science of 
government, on constitutions and constitutional codes in gene- 
ral, and on the British Constitution in particular. Black- 
stone, Montesquieu, and De Lolm^, are now, we suspect^ 
more often consulted for the mere purpose of quotation than 
for any other ; but there are few people who do not read 
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with interest whatever comes under their notice as to tho 
substantial machinery of our so-called ** Constitution/^ tLnA 
the actual working of its several parts. 

The study of the science of government is certainly not 
popular in England, and the great majority of our country- 
men are now inclined less to regard the form than the sub- 
stantial advantages of good government, existing laws and 
institutions, and the tendency of future legislation ; and, in- 
deed, to receive, without great disapprobation, the notion of 
the poet:— 

" For forms of government let fools contest. 
That which is best administered is best.** 

There is amongst us little taste for German theories and 
for Pmssian constitutions : but the feeling is certainly on the 
increase that in this mixed constitution of ours the political 
influence of all ought to be felt, at least according to their 
social position and social relations ; that deference ought to be 
paid to the fair claims of every species of government : to 
that of class or association government, that of local govern- 
ment, and that of general government, it being first ascer- 
tained what they have in common, and in what they are special. 

How far these claims have weighed in English legislation 
our Statute Book at this day amply shows. Rarely has it 
happened that any fair and reasonable claims for special legis- 
lation, — from a locality, class, or even individuals, — urged on 
the public attention, that the Legislature has not been induced 
at length to yield to it. Thougl^ the effect of this occasional 
character of English legislation has been to crowd our Statute 
Book with a multiplicity of verbose enactments, yet it has 
been said, on the other hand, that by its means have come 
gradually developing principles of law of a most beneficial 
character. 

. " The practical tendencies of English legislation, says Mr. Coode', 
the invincible habit of providing law only for the occasion, and 
only so much of it as the present occasion immediately requires, is 
often urged as a matter of imputation upon us. Perhaps the juster 
view is, that it has been the means of forming, step by step, and 

- > Paper on the Digestion of the Materials of Legislation and Consolidation, 
appended to Mr. Ker's First Report, on the Consolidation of Statute Law, p. 57. 
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with the constant test of practical experience, the most Tariotts^ 
flexible, adaptable, and beneficial system of laws tkat has ever 
been developed in the world. 

" Nor is our law, in any respect, wanting in so much even of 
real inherent systematic connexion of its subject matter as is com- 
patible with the realisation of minute and various and all-compre- 
hensive utilities. 

^* It is true that it is almost singularly deficient in speculative 
provisions for abstract possibilities and in logical extensions of its 
provisions to their logical consequences and extremities, and it 
follows that it wants the logical completeness which alone satisfies 
an educated, reflecting, and speculative reader, and the theoretic 
or professional jurist. 

'' Its apparent systematic defects are still apparent only, super- 
ficial not substantial ; but it must be admitted that this appearance 
is, in a very high degree, disadvantageous to it. It is exaggerated 
too by almost every practice that negligence and, we may almost 
say, perversity can provide for the production, multiplication, and 
perpetuation of detailed confusion and disorder. 

*' Still blind and perverse as the practice may be, its formal de- 
fects have never interfered with the essential progress of our law 
to material completeness, substantial coherence, and practical con- 
sistency. 

^* Whoever will collect the dispersed fragments of English law 
upon any subject will find it, by comparison with any other system 
of law, and above all by comparison with the interests and circum- 
stances to which it has been in succession and is now adjusted, 
complete to superabundance. He will find no division, no head, to 
which the most systematic analysis or the most methodical synthesis 
would conduct him, unfurnished with appropriate matter. His 
chief difficulty, — often his only difficulty, — will be that the matter 
has been allowed to accumulate to excess by needless repetitions of 
nearly identical provisions, by nearly undistinguishable substitu- 
tions and alternatives, and above all hy the enormous multiplication 
of provisions which have no longer a present utility or a possible 
application or illustration. 

" His embarrassment will be with the superfluities, not with the 
deficiencies or inconsistencies of his subject -matter ; and it will bo 
aggravated by multitudes of positive incongruities in form and ex- 
pression.'' 

We cannot assent in toto to the notions thus so hap^ly 
expressed. Whatever force indeed may be attached to Mr. 
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Cooclie% remarks, so fer as regards the subject of public 
general Legislation, yet with respect to local and private 
Legislation no such a defence will serve. Private Legisla- 
tion is become with us, a constitutional evil finding few 
apologists, defying almost an efficacious remedy. 

The Local and Personal Acts passed during the present 
century, instead of conducing to the development of a bene- 
ficial system of laws, tend to confound all notions of Law. 
The defects are not apparent only, not guperficial^ but $ub* 
BtantiaL 

This species of hzwsy indeed, constitutes an anomaly. A 
private law is a contradiction in tenns. 

" The Laws of a nation are public, prescribed rules of its 
government. Laws have been variously defined, but their essen- 
tial characteristics appear to be that they are, firstly, mandatori/^ 
directing or defining something to be done or not done in specified 
cases ; secondly, are invested with public authority, therefore are 
enforceable by the power of Government; thirdly, are prescribed, 
and direct the conduct of Government prospectively. Even 
those laws which are said to be ex post facto have a prospective 
operation." ^^ 

In England, Mr. Cox tells us (p. 36.): — 

'* Government is carried on according to laws. There are occch 
sional instances in which the Government has to deal with emer- 
peneieifor which the law has made no provision ; but those instances 
are extremely rare, and even in them the law impliedly sanctions 
the interposition of Government." 

Here also we are compelled to dissent. The instances in 
which Parliament interferes on behalf of private persons to 
specially dispense with the general laws are unfortunately not 
extremely rare, nor is any such interposition sanctioned by 
the general principles of jurisprudence or sound political 
philosophy. When Parliament uses its sovereign power tp 
vary the general law for the singular benefit of individuals — 
it is reviving the evil practices which were supposed to have 
been put an end to when the dispensing power was wrested from 
the Crown. When Parliament once recognises a principk 
of jtteticef whether on behalf of the petitioner for a divorce, 

> British Commonwealth, p. S5. 
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Ae owner of an incomberod estate^ or fhe adyentuten in a 
railway or a canal^ the dispensation of that justioe to indivi'* 
duals is a judicial and not a legislative aot. The relief 
sought is either de jure, and cannot be refused ; or« in our 
humble opinion^ Parliament has no rtffht to interfere at alL 

Mr. Cox in the passage immediafely sucoeeding appears 
nearly to take this yiew ; he tells us i — 

** la each of its thtee departmenfs a legal Oovemment has two 
distinct functions, and may be subdivided into -— 

" 1. The Legislative power, which authorises laws ; 
^^ 2. The Executive power, which publicly provides for the 
execution of laws. 

" As the laws comprise all the Acts of British Government, these 
powers are all the powers of that Grovernment. They are occa- 
sionally intermingled, though essentially distinct. It is evident 
that the more completely they are separated, the more completely 
is the Government legal and constitutioaal ; for, if the same 
power made and executed laws, it could dispense with laws by 
edicts for every particular occasion, and would be, in the strictest 
sense, arbitrary, or actuated entirely by temporary motives. 

" As the Government of a nation represents it, the supreme 
authority must belong to the Q^ivernment ; and as all power of 
British Government is derived from the laws^ it follows that the 
Legislature is the supreme power ; and being supreme, it mtist be 
one and undivided. All the laws ure not, however^ direoUy en« 
acted by the Legislature, but some of them are made by other 
powers with the sanction of the Legislature. 

" The Executive power has numerous divisions, according to 
the nature of its functions. The broadest classification of them 
appears to be that which distinguishes acts of the Executive as 
either judicial or administrative. Whenever the application of 
laws to private cases is susceptible of dispute, such dispute may 
or must always be settled by the judicial power. The adtninis- 
trative power is that which performs all those acts of state pre- 
scribed by the laws which are not judicially questioned. The 
judicial power is of necessity armed with authority to interpret 
the laws. The Constitution of England gives also to this power 
a limited authority to change the laws, subject to the control of the 
Legislature. It is obviously of almost as much importance for the 
preservation of the Constitution that the Administrative should be 
separate from tiie Judicial power, as that both should be separate 
from the Legislative power.*' (p. 38.) 

l4 
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: Mr. Bellenden Ker, indeed, purposely excludes from con* 
sideration in the Report which we have already quoted, the 
lai^ class of Acts in which important portions of the public 
are as much interested as in the general statutes : as for ex* 
ample, the 500 Acts which he refers to as relating to the City 
of London alone, and the 1,000 as relating to the Metropolis 
generally, and the various particular parishes in it, which it 
would be expedient to revise and consolidate. 

Of the relative proportion of these local, personal, and 
private Acts, to the public general law in our Statute Book 
down to the close of the Session of the 16th and 17th years 
of Her Majesty, the following table given by the Commis- 
sioners will afford a pretty accurate view : — 



Public General Acts 


16,579 




Local and Personal Acts - 


9,285 




Private - - - - 


14,268 




Of the Public General Acts — 






Acts repealed • - . . 




2,726 


Acts virtually repealed - - - 




2,667 


Acts Obsolete . . • • 




436 


Acts expired or virtually expired 




4,310 


Acts relating exclusively to Scotland 




430 


Acts relating exclusively to Ireland . 




625 


Acts relating exclusively to the Colonies 




403 


Acts of a merely »Local or Personal Application - 


2,473 



14,070 

Thus we see, that the general laws which Parliament has 
laid clown for the whole country bears a very small pro- 
portion to the occasional laws for local, personal, or private 
purposes. If the kingdoms of Scotland and Ireland have, in 
their turn, severally been subjected to hundreds of peculiar 
laws, the Legislature has, for merely local and personal or 
private purposes, passed 25,000 separate Acts. 
' The Law Review has, over and over again, pointed out the 
evils arising from this practice. The confusion of general 
rights, the total defiance of system which it occasions in the 
ordinary administration of justice, the proceedings of West- 
minister Hall, in railway and corporation disputes, sufficiently 
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show. The Legislature, however, hardly profosses to recog- 
nise a system even in drawing the distinction between general 
and special or occasional laws. 

The Public Acts are promulgsited, as we know, in two chief 
divisions, viz., " Public Greneral Acts " and " Local and Per- 
sonal Acts." " It is never certain," Mr. Coode avers (Re- 
port, p. 24.), ** that 

'' the matter of the most pubh'c general description usill not be 
found the in the division of Local and Personal Acts, and matter in 
strictest sense Local or Personal, is constantly found in the divi- 
sion of Public General Acts. Thus the Court of Chancery, and 
the office of Examiner of the Court of Chancery, is a matter of 
a nature as * public and general* as can well be conceived ; and, 
accordingly, most of the Acts relating to it are placed amongst the 
Public and General Acts ; but two of those Acts, in no way dis- 
tinguished by their less public and general character, the 60 
Geo. IIL c. 164., and the 49 Geo. III. c. 69., are placed amongst 
the Local and Personal Acts. To complete the difficulty and con- 
fusion, the mode appropriated for citing the one class is often used 
to cite Acts in the other, as in the instance just given, where the 
50 Geo. IIL c. 164. is cited in the margin of the 16 Vict. c. 22. 
8. 1., by tlie mode denoting that it is a Public General Act, namely, 
as 50 Geo. IIL c. 164. — a misdescription the more sure to em,- 
barrass, as the error in fact corresponds with the reasonable expec- 
tation of the reader. In like manner, the 3 Geo. IV. c. 106. is 
cited by the 6 and 7 Wm. IV. c. 37. s. 1., and the 3 Geo. IV. c. 
106." 

" Local and Personal Provisions, we are also told, are constantly 
found in the Public and General Acts, in many cases quite inex- 
cusably, inasmuch as such provisions are for the most part merely 
exemptions in favour of particular persons and places from the 
operation of a general law into which they are inserted by way of 
salvo ; but even in this case the practical result is, that we can with 
no more certainly seek for local and personal provisions amongst 
the Acts classed as Local and Personal, than we can seek for all 
public and general provisions amongst the Acts classed as Public 
and General." 

Session after session it has been urged on the attention of 
Parliament that general legislation ought to be substituted for 
Iheso especial enactments; that whilst the immutable prin- 
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ciple of jufltioe demanda the adoption of that couraei the iid* 
provements in the mere procedure would bring with them the 
most advantageous consequences in both a legal and legis- 
lative point of view. Some few General Acts have been 
passed of late years with this olgectj but much remains yet 
to be done. 

The Commissioners for the Consolidation of the Statute 
Law instance the General Inclosure Act of ISOl, and the 
more recent Companies' Clauses Act, Railway Clauses Act, 
&c., as steps in the right direction, by which an immense 
amount of repetition is saved, and uniformity so far secured ; 
but they at the same time observe, that these Consolidation 
Acts — 

'<are themselves open to the common charge of diffuseness of 
style ; and it would also seem that all the recent Acts are framed 
in a way which is faulty in principle. The right way to make it 
unnecessary to have long Railway Acts would be to enact that all 
Railway Companies incorporated by Parliament should have such 
and such powers. The Railway Consolidation Act, however, does 
exactly do this, but leaves it still necessary to confer all the 
necessary powers on each Company separately, only providing a 
compendious method of doing so by reference to a model form. 
The right way to ensure brevity is so to settle the law that there 
shall be but little to say. The method of the Consolidation Acts 
in question is to leave it still necessary to say a great deal, but to 
provide an abridged way of saying it. This method in its nature 
is more likely to lead to confusion and to unintended results than 
the other ; and it is observable that the first of the Consolidation 
Acts, the General Inclosure Act, is framed on the contrary prin- 
ciple ; and I should suggest that if other Consolidation Acts are 
contemplated, it ought to be carefully considered whether that is 
not the safest and most really convenient, as well as the most 
scientifically correct of the two." 

As the following result will show what success has already 
attended the passing of the Clauses Acts : — 

" The Companies Clauses Act (8 Vict. c. 16.) has been adopted 
by 538 acts. The number of pages of this Act is 38, and the 
number of sections is 16d. 

*^ The Lands Clauses Act (8 Vict. c. 18.) has been adopted by 



Oecoiianal LegiaUttiotL 165 

878 aets. Tlia number of pages of thid Act is 46, aad the muabef 

of sections is 153. 

" The Railway Clauses Act (8 Vict, c 20.) has been adopted by 
571 acts. The number of pages of this Act is 47, and the number 
of sections is 165. 

'' The Markets and Fairs Act (10 Vict. c. 14.) has been adopted 
by 37 acts. The number of pages of this Act is 15, and the 
nnmber of sections is GO. 

*' The Gas Act (10 Vict, c 15.) baa been adopted by 55 acts. 
The number of pages of this Act is 13, and the number of sections 
is 50. 

" The Commissioners' Clauses Act (10 Vict. c. 16.) has been 
adopted by 72 acts* The number of pages of this Act is 30, and 
the number of sections is 112. 

" The Waterworks Act (10 Vict. c. 17.) has been adopted by 
60 acts. The number of pages of this Act is 26^ and the numbet 
of sections is 94. 

" The Towns Improvement Act (10 & 11 Vict.c. 34.) has been 
adopted by 39 acts. The number of pages of this Act is 57, and 
the number of sections is 216. 

" The Cemeteries Act (10 & 11 Vict. c. 65.) has been adopted 
by 12 acts. The number of pages of this Act is 14, and the 
number of sections is Q9, 

"The Towns Police Act (10 & 11 Vict. c. 89.) has been 
adopted by 30 acts. The number of pages of this Act is 21, and 
the number of sections is 79. 

"The Public Health Act (11 & 12 Vict. c. 63.) has been 
adopted by 40 acts. The number of pages of this Act is 67, and 
the number of sections is 152. 

" The Lands Clauses Act (amendment, Ireland, 14 & 15 Vict, 
c. 70.) has been adopted by 5 acts. The number of pages of this 
Act is 13, and the number of sections is 32. 

"The General Inclosure Act (8 & 9 Vict. c. 118.) and the 
amendment acts of 9 & 10 Vict. c. 70., 10 & 11 Vict. c. 111., 
11 & 12 Vict. c. 19., 12 & 13 Vict. c. 83., 14 & 15 Vict. c. 79., 
have been adopted by 11 acts, for 233 cases of inclosure. The 
total number of pages of these Acts is 96, and tbe number of sec- 
tions is 257. 

" The total amount the commissioners tell us of saving of re- 
petition effected by these Acts, to the end of the 15 & 16 Vict, 
would be, assuming that each act adopted the whole, 116, 235 pages ; 
but allowing for the number of cases in which these Acts have 
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been partially adopted, the saving maybe safely estimated^ in 
round numbers, at 100,000 pages," 

The evils which arise from mere prolixity in the provisions' 
of special Acts of Parliament are great, so are those which 
arise in the shape of Parliamentary expenses wantonly im- 
posed on towns seeking efficient powers of local government, 
or enterprising bodies of men promoting public works. So, 
also, is the evil of waste of time on the part of the Legislature 
in attempting to investigate the merits of each individual 
application for special relief, instead of laying down a law 
for all. 

Seventy special Parliamentary reports during the present 
century have been made with the view of remedying these 
various evils. The system, however, remains, and we deem it 
unnecessary to reiterate here our often-expressed opinions on 
the practices which it gives rise to. Mr. Homersham Cox 
thus describes one of the consequences of the system, that of 
the holders of this ywasi-judicial power being personally can- 
vassed by the litigating parties: — 

"The machinery which renders an assembly most efficient for 
legislative purposes, renders it also one of the worst that could be 
constituted for judicial purposes. The conflict of debate — the 
representation of constituencies — and the consequent number of 
members required in a legislature — are inciclents antagonistic to 
the right exercise of executive functions. The due discharge of 
them requires not debate^ but authoritative judgment; not numerous 
representation of constituents, but unity and independence of them. 
Moreover, a representative assembly is not merely inefficient as a 
judicature, but by diversion of its attention from its primary object 
— legislation — loses a part of its efficiency for the discharge of 
that function also. The possession of complete judicial power by 
the Legislature would enable it to substitute for general laws, laws 
pro re natd,** 

"The opinion has been expressed — and I venture to say is a just 
one — that the inadequacy of the House of Commons to discharge 
the whole of its legislative duties arises, in a great degree, from 
the enormous pressure of its private business. In passing private 
bills it, in effect, generally exercises judicial funclions. The same 
remark does not, however, apply to the House of Lords so far as 
relates to its character as a supreme Court of Judical Appeal, 
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because, when it assumes that office, none b*it the few who are 
known as * Law Lor<Li' participate in it." 

'*The enormous number of bills, relating to the construction and 
management of railways and other works, engages so large a part 
of the labours of the House of Commons, that comparatively little 
time and strength are left for the discharge of its more general duties. 
If the question be asked, how it comes to pass that year after year 
measures of the most apparent utility are postponed, the explana- 
tion seems to depend, in a great measure, on the fact that the House 
of Commons is so overwhelmed with business extra-legislative, 
that measures within its proper province cannot obtain a due share 
of its attention." 

^'It is an ungracious observation, but one which the due conside- 
ration of the subject requires, that improper influences operate on 
the passing of private bills, and that the results of legislation, espe- 
cially with regard to public companies, are regarded with very 
general dissatisfaction. It is, I believe, undeniable that the practitse 
19 common of canvassing for the votes of Members of the House of 
Commons, on many occasions where private interests are affected. 
A practice more subversive of the integrity and efficiency of the 
Legislature — more detrimental to its dignity — more destructive 
of the national respect and confidence which it ought to possess, 
can hardly be conceived. Members of Parliament, happily, are 
rarely charged in modem times with receiving bribes, and no such 
case of direct pecuniary corruption has been publicly known for 
manj years. '* 

"But, on the other hand, it is almost certain that private persua- 
sion and the operation of arguments, urged not in the assembly but 
in the closet, affect the divisions of the House, where large vested 
interests are concerned. The dealings of public companies with 
their rivals are believed to be very much influenced by estimates 
of the number of parliamentary votes, which they are severally 
able to secure by the means in question. Even Courts of Law 
have recognized contracts between railway companies and landed 
proprietors, in which * Parliamentary influence ' was the principal 
consideration. Incidental to the prevailing methods of carrying 
contested private bills through Parliament are pecuniary expenses 
which contribute to render the tolls and rates authorised by these 
bills either enormous, exorbitant, or unremunerative, or both." 

" In order to prevent surprise of persons aflected by private 
bills for the execution of railways, and other purposes, the Standing 
Orders require the issue of Notices of the intention to apply for 
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the enactment of Buch bills. The Standing Orders require 
further, in order to check undue speculation, a deposit of a por- 
fion of the money requisite for carrying out intended works ; and 
the first step towards passing such bills is to ascertain that the 
Standing Orders with respect to them hare been complied with 
The Bills are then usually referred to Select Parliamentary Com- 
mittees. Formerly the number of members on those Conunitteee 
was too great to allow due responsibility to be attached to the 
members. The practice of danvassing them for their votes pre- 
yailed very extensively, and it frequently occurred that at the 
conclusion of an elaborate and expensive inquiry, members who 
bad taken no part in it— who had neither evidence nor arguments 
as to the merits of the bill — crowded into the Committee-room, 
and by their votes entirely neutralised the effect of the preliminary 
investigations. The practice, however, with respect to committees 
on Private Bills is now amended. The method of appointing the 
Committees is entirely altered, the number of each being reduced 
generally to five members in Railway Bills, and the members 
being chosen by a general committee of selection in such a manner 
as to secure, as far as possible, freedom from local influences. 
Before the Select Committee, on each opposed Private Bill, a 
severe examination takes place, in which counsel may be employed, 
and minute evidence of engineers and other witnesses taken. The 
decision of the Committee as to the merits and nature of a Private 
Bill is reported to the House. An adverse decision of the Com- 
mittee is generally fatal to the further progress of the Bill ; Par- 
liament, however, by no means delegates to the Committee the 
absolute power of rejecting or authorising the proposed measure. 

" The modern method of dealing with Private Bills is, doubt- 
less, a great improvement on that which formerly existed. But 
the expense, the strife, and intrigues which attend the investiga- 
tion of opposing Railway Bills, and the enormous prices at which 
lands required by them are purchased from the proprietors, whose 
Parliamentary opposition is feared, are clear evidences that the 
System is still unsatisfactory. 

" It seemed desirable to indicate, thus plainly, what appear to 
be the defects of Legislation on Private Bills, not only on account 
of the vast interests affected by them, but also for the sake of 
illustrating the importance of separating Legislative and Executive 
functions. Generally, it will be found, that the instances in which 
dissatisfaction is most frequently expressed with respect to results 
gf the operations of the Government of this nation, are the very 
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instances in wLich either the Administrative Goyemment acts 
legislatively, or the Legislature acts exeoutivelyt That the sepa- 
ration of the two functioni essential to constitutional libei*ty roaj 
be also inferred negatively from the fact that ' parental ' govern- 
mentSy which profess to exempt their citiaens from constitutional 
responsibility, are most anxious to maintain a combination <^ 
Legislative and Executive functions.'' 

These remarks are made in good feeling and with good 
taste. Other writers Lave not dealt so gently with the pro- 
peedings of Private Bill Committees, Honourable Members 
idtting on those Committees are not at the present day 
charged with open corruption, or with receiving bribes ; but 
on the other hand, it cannot be denied that they are little 
adapted to fill the character of Judges. The inveterate habit 
of partisanship, the contamination of electioneering practices, 
the entire repudiation of personal responsibility in its mem- 
bers, constitute a Parliamentary Committee the very worst 
tribunal for judicial purposes. 

We again quote from Mr. Homersham Cox's book, as a 
justification for a more serious suspicion of the motives of 
Honourable Members in occarional legislation* 

" The merits and defects of BHtish Government, as it now 
exists, are so distinctly manifested, there need be little hesitation 
in speaking confidently respecting them. With respect to domestic 
government, we have to reckon the integrity of the Executive 
Government and the House of Lords on one side of the account — 
on the other the corrupt system of Parliamentary elections, and 
the consequent deterioration of the House of Commons. That 
favour and partiality do not influence English Courts of Justice, 
no one denies. That the functions of the Executive departments 
are honestly discharged, is not questioned. 

" That the statesmen who successively hold the highest political 
offices, obtain them by ability and energy, are eminent for intel- 
lectual attainments, are men of unimpeachable personal integrity — 
would be as freely acknowledged if the pernicious system of party 
government did not induce a habit of disparaging political oppo- 
nents. But with respect to the House of Commons it is not even 
pretended that the method of election is pure, or that the resolu- 
tions of that assembly are determined only by patriotic motives. 
There is now no such thing in this country as a Government by 
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Court favouritism^ or a camarilla; but that private influences are 
brought to bear on the House of Commons is not denied. The 
canvassing of members of that assembly is frequently conducted 
by means of printed circulars, ani the boast of various commercial 
and otlier classes having interests opposed to those of the nation, 
that they are secure of specified numbers of Parliamentary votes 
is publicly avowed. Yet this solicitation of representatives is 
more injurious to legislation than a system of Court favouritism ; 
for while the House of Commons was possessed of public virtue, 
and the favourites few in number, the corruption of the latter was 
easily detected, and was kept in check by the energy and inde- 
pendence of the former. But when the case is reversed, and 
when the officers of the Crown are actuated by patriotic, and a 
large number of the representatives by selfish purposes, it is 
apparent that the struggle for improvement of the laws is far 
more hopeless. We see, session after session, Parliament after 
Parliament, the House of Commons rejecting or mutilating Bills 
for the reformation of notorious abuses, and we know that the 
carefully concerted and steadily maintained opposition proceeds 
from regard for private interests. In the House of Commons at 
present an overwhelming influence is given to small corruptible or 
coercible constituencies : and an assembly so constituted will not 
pass self-denying ordinances. The fear of public indignation wi 11, 
indeed, sometimes prevent it from actively opposing the public 
benefit, but every excuse for inaction, every opportuuity of para- 
lysing patriotic energy, will be eagerly seized upon.'* (pp. 569 — 
570.) 

We must now conclude. We have quoted this last passfige 
in order to show how general the belief is in the moral and 
political ineflSciency of Parliament to be entrusted with merely 
private or local questions. Recent events have shown, that 
even in what is called class legislation, systematic influence 
can be brought to bear to carry or defeat a bill. When the 
fate of a ministry can be made to depend on a question 
whether the gentlemen on the rolls of attorneys shall pay a 
stamp duty on their certificates, wc can estimate the force of 
electioneering influence in ordinary cases of occasional legis^ 
latioTU 
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ART. XIIL-JUDICIAJL TBIBUNALS AND PROCEDUBE. 

The laws which regulate the jurisdiction and procedure of 
the multitude of Courts in this country have always been 
amongst the most Intricate and troublesome. Indeed, to this 
fact more than to any other may be most certainly traced the 
custom, too prevalent In the training of men even for the 
higher grades of the Profession, of substituting a species of 
quasi apprenticeship In a pleader's chambers for all systematic 
education In the great science of Jurisprudence. To be a good 
spedal pleader, and to be well versed In all those Cretan wind- 
ings by which the parties to a cause were ever prevented 
from fairly fighting out the real Issue between them, were for 
a long time, and until a very few years since, the sure means 
of acquiring success at the bar, and of gaining the reputation 
of a sound lawyer. Nothing but the confused state of the 
law aflfecting the jurisdiction of the Courts, and a most in- 
tricate and cumbrous system of procedure, could have led to 
such a result. But as this species of legal learning was long 
looked upon as the most valuable of acquisitions, and as it was 
certainly not attwnable without a degree of drudgery to 
which few men of any ability cared to submit, those who had 
bestowed so much labour on its acquisition were unwilling to 
see it swept away as so much rubbish ; and hence, we be- 
lieve, rather than to any other cause, are we to trace the long 
defence of some of the weakest points of the fortress of tech- 
nicality. But the citadel may now be fairly said to have 
yielded at discretion, and the late Session has given to the 
country one of the most liberal measures of Law Reform, in 
the *' Common Law Procedure Act, 1854,"* that has yet been 
gained by the incessant and unwearied labours of the oldest 
reformers. 

This measure may be said to have entirely superseded the 
old procedure of the Courts. It is true, indeed, that large 

* 17 & 18 Vict. C.125. 
VOL. XXI. M 
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steps had been taken in the way of a reformation of procedure 
by the Acts of the Session of 1852 *, and very many of the 
dangers and difficulties which beset the suitor on either side 
of Westnunster Hall were removed ; but the great difficulty of 
all remained^ the gulf which separated the two. Teehnical 
Equity and technical Law still stood as gloomy irreconcilable 
giantS) who could never be brought to dwell in the same cave* 
This is no longer so; and the Common Law Procedure 
Act of 1854 has therefore removed the great spell which has 
for so long a time defeated all attempts to render Justice 
accessible to those who seek Her where she should never be 
sought for in vain. The great Common Law Courts of the 
country no longer ignore the one half of our juridical system. 
The bare legal right will no longer be an answer to the equi- 
table claim. But, whilst we thus express ourselves warmly 
in favour of the change which the good sense of the GoverU'- 
ment, acting in accordance with the wise views of the Common 
Law Commissioners, has accorded to the country, yet are we 
far from admitting that all has been done that can be done, or 
that much more does not still remain to be accomplished. 
The fact is, that the Act of the present Session is most valu- 
able as having broken the charm which was wont to be attri- 
buted to the severance of the so-called systems of Law and 
Equity in this country ; and, having once got the point con- 
ceded that the Courts are to weigh equitable claims before 
they decide on bare legal rights, we have no fear but that in 
due course we shall see ^^ Fusion '' triumphantly carried out to 
its fullest extent. As we look upon this part of the Act as 
being by far the most important portion of it, we propose 
shortly to notice its provisions in this respect, before passing 
to those changes in other branches of Procedure which it 
introduces, and which will necessarily lead us to consider its 
general effect upon the procedure of other and quite distinct 
tribunals. And here we may observe, that it is advisedly 
that we use the expression ^* changes in other branches of 
procedure;" for, in truth, we greatly incline to agree in the 

^ 15 & 16 Vict. c. 80., abolishing the Office of Master in Ordinary in Chan- 
cery ; 15 & 16 Vict. c. 86., amending the Practice and Course of Proceeding ia 
Chancery ; and 15 & 16 Vict, c. 76., the first Common Law Procedure Act. 
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definition of Equity given by a practitioner in Lincoln's Inn:-** 
^' Equity, as administered in our Courts of Chancery* is no 
more tbfui such a measure of justice as would be afforded in 
our Courts of Common Law, were it not from tbeir imperfect 
manner of giving redress. The constitution and machinery 
of those Courts having been formed in a rude, unpolished era, 
however well adapted to meet the exigencies of that period, as 
we have observed, were by no means adequate to afford relief 
in all the varied and multiplied cases which a more refined 
and artificial age has introduced." Let us hopei however, 
that we have now seen nearly the last of the machinery 
" formed in a rude, unpolished era," and which, however well 
it may have done to move the wires of the puppets Doe and 
Boe, is not needed now, and has given way to more useful 
though more simple mechanism. But some fear of the inr 
efficiency of the machinery of our Common Law Courts will 
be found still lurking in certain quarters, as we shall presently 
see, when we come to consider the extent to which the ad- 
ministration of •* Equity " is intrusted to the Courts of Com- 
mon Law. 

The equitable powers which are conferred on the Common 
Law Courts, may be divided into three classes: — 1. The power 
to enforce the performance of a specific duty, in the fulfilment 
of which the plaintiff is personally interested, or for the de* 
livery of a specific chattel. 2. The power to restrain the de- 
fendant from the committal or continuance of an injury or 
breach of contract; and, 3, The power to consider and de- 
cide the cause upon equitable grounds, where matter of equit- 
able right is brought forward by way of plea or replication. 

The powers as to the first two classes, we need say no more 
of, than that those in the first class are to be enforced by 
Mandamus, and those in the second by Injunction ; how far 
the particular language used in the sections conferring the 
powers, may be narrowed and restricted in the construction 
which the Courts may put upon it, is not for us here to specu- 
late upon. We can only hope that these valuable provisions 
will be expounded in a liberal spirit. But as to the power of 
applying equitable principles in ordinary actions, we confess 
to have our fears; not that we mean this in the slightest 

u2 
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manner to imply any want of the profoundest respect for the 
learned men who preside in our Common Law Tribunals ; but 
they have been so long trained in the notion that Equity and 
Law are distinct systems, not to be worked together in the same 
tribunal, that we dread lest the temptation offered by section 
86. will be too strong to be resisted. This section, which im- 
mediately follows the last of the three sections (83, 84, and 85.) 
which confer the equitable powers now under consideration, is 
by way of proviso to those sections ; but its whole bearing will 
be better imderstood if we first give the preceding sections : 
they are as follows : — 

'* 83. Equitable Defence may he pleaded. — It shall be lawful 
for the defendant or plaintiff in replevin in any cause in any of 
the Superior Courts in which, if judgment were obtained, he 
would be entitled to relief against such judgment on equitable 
grounds, to plead the facts which entitle him to such relief by 
way of defence, and the said Courts are hereby empowered to 
receive such defence by way of plea ; provided that such plea 
shall begin with the words, * For defence on equitable grounds,* 
or words to the like effect. 

" 84. Equitable Defence after Judgment, — Any such matter 
which if it arose before or during the time for pleading, would be 
an answer to the action by way of plea, may, if it arise after the 
lapse of the period during which it could be pleaded, be set up by 
way of auditd querela. 

" 85. EquUable Eeplication. — The plaintiff may reply, in 
answer to any plea of the defendant, facts which avoid such plea 
upon equitable grounds ; provided that such replication shall begin 
with the words, * For replication on equitable grounds,' or words 
to the like effect." 

To the requirement at the end of sections 83. and 85., that 
the pleadings by which the equitable right is set up shall 
commence with the words, " For defence on equitable 
grounds,*' or f* For replication on equitable grounds," we do 
not stop to quarrel ; although we confess that, admiring the 
principles of Equity as we do, and longing to see it placed on 
its proper footing, released from its isolation as ^^ technical 
Equity," we could have wished that no such distinction in 
pleading should have been -required. However, the powers 
given by the three sections would probably have secured to 



Judicial Tribunali and Procedure* 165- 

suitors the full and complete adjustment of their rights by the 
tribunal to which they had submitted their controversy. 
Unfortunately, however, by the proviso to which we have 
before alluded, the Courts may relieve themselves from all 
trouble in the* matter, and hand over the disappointed litigant 
to the other side of the Hall. Section 86. is in these terms : — 

" Provided always^ that in case it shall appear to the Courts 
or any Judge thereof^ that any such Equitable Plea or Equitable 
Replication cannot be dealt with by a Court of Law so as to do 
justice between the parties^ it shall be lawful for such Court or 
Judge to order the same to be struch out on such terms as to costs 
and otlierwise as to such Court or Judge may seem reasonable" 

Now we would ask, what "equitable plea" or " equitable 
replication " is there which, under the present rules of pro- 
cedure and evidence, ** cannot be dealt with by a Court of 
Law, so as to do justice between the parties "? Of course, 
if the matter pleaded or replied, establishes no answer to the 
pleading of the opposite party, then all the Court " of Law " 
has to do id simply so to decide ; but if the plea or replication 
does establish an answer to the pleading of the opponent, then 
we would ask, in the name of common sense, why should not a 
Court of Law "do justice between the parties"? If it be 
meant that the Court *' of Law " would be found wanting in 
the machinery to carry out its judgment, if that judgment did 
"justice between the parties," then all we can say is, that 
the Act is lamentably deficient in not having supplied efficient 
machinery to carry out the principle which it has established. 
But we deny that the Courts of Common Law are deficient 
in the requisite machinery ; read ** Master " for " Registrar," 
and " Rule Office " for " Registrar's Office," and, as far as we 
know, all that is wanted is at hand. It may be said, indeed, 
that there is no Accountant-Greneral ; yet money is even now 
paid into, and taken out of, the Common Law Courts, and 
therefore an equivalent machinery exists, or one which may 
easily be made so. To those who have ever contended that 
Equity is to be treated as part of the Common Law of 
the country, and not as something distinct from it, the con- 
sideration of the adaptability of the machinery of the Com- 
mon Law Courts is no new question. The opponents of the 
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views of " Fusion*' have, however, generally contended for 
the distinct administration of Law and Equity on other 
grounds, assuming to maintain their position on wider prin- 
ciples. 

Blackstone, just ninety-six years ago, thus described the 
difference between the two Courts t — " It principally con- 
sists in the different mode of administering justice in each ; 
in the mode of proof , the mode of trial, and the mode of relief ^ "^ 
Since the great commentator wrote a revolution has been 
effected in both sets of Courts ; aud whilst the Courts of 
Equity have got rid of Masters in Ordinary, and examine 
parties and witnesses vivA voce, the Courts of Common Law 
try causes before a judge without the intervention of a jury, 
grant discovery and inspection of documents, compel specific 
performance, and restrain injury* In what respect is it, then, 
that the Courts of Common Law are to be said to be 
unable " to do justice between the parties " ? Michaelmas 
Term may afford us an answer, and, if necessary, we trust 
that the Session of 1855 will secure us a remedy. 

Having so far considered this important measure with 
reference to the question of ^^ Fusion," it remains to us to 
notice the other features of the Act, and their general bearing 
on judicial tribuHab and procedure. 

The fact that a large number of the cases which are taken 
into the Common Law Courts are totally unsuited for trial 
by jury, hpis long been felt and observed upon by reformers. 
Indeed, probably nothing has tended more to the system of 
driving causes to arbitration at the triaL The Act effects a 
most important reform in the treatment of such cases* Hence- 
forth by consent the Judge may try any questions of fact 
without the intervention of a jury. Power is also given to 
the Judge, upon the application of one of the parties, to direct,, 
at any time after action commenced^ that the matter in dis- 
pute be referred to arbitration, — a power which will un- 
doubtedly be the cause of preventing much vexation^ litiga- 
tion, and delay. Indeed, upon the whole subgect of Arbitration 
some most valuable amendments are introduced! To one 
section, however, on this subject we cannot altogether 6xpr68» 
our satisfaction, or rather we should say, we look Itpon it as a 

» 3 Black. Com. 436. 
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more than doabtM proyiflion. The neotion to whidi dlu- 
mon is made is section 6., whioh gives to the Judge» to whose 
decision, without the intervention of a jurji a question of fact 
has been submitted, the power of arbitrarily and« against the 
wishes of both parties in theaction, referring the cau8e» at the 
irittlf to arbitration* That such a power may well be vested 
in a Judge upon the application of either party before trial is 
unquestionable, but here, when both parties to the cause have 
determined to have their cause tried before a Judge of one of 
the Superior Courts, possibly in order to settle oommercial 
questions, though arising on mere accounts^ of great moment 
to themselves and to others in similar circumstances with 
themselves, and have gone to all the expense of preparing for 
the trial, and probably of going some distande on one of the 
circuits to get their cause tried, they are to be told that the 
question is one of account^ and that the Judge mero motu 
refers it to an officer of the Court, or to a County Court 
Judge, in whom neither of the parties has the slightest con- 
fidence, and as to the latter of whom, be it rememberedi the 
parties might, had they pleased, have referred it without any 
of the expense of the Superior Courts, under the 17th section 
of 13 and 14 Vict* c. 6L 

Now against the Judges we utter not one woifd of reproach | 
but Judges, like other men, are human> and an Assise Court 
in the dog days is a plaoe which we are all glad to get out 
of; and we have fancied that we have seen eauses even when 
Judges had no arbitrary power in the matter driven to a 
reference to the utter ruin of the suitors. But we oontetld 
for the plain proposition that if both the parties in an action 
wish for the opinion and decision of a Judge of one of the 
Superior Courts, and take the necessary steps to bring their 
cause into Court, the Judge should be bound to try the cause 
though he sat for a week at the most remote Assise Court 
in the country. 

The power of adjournment at the trial is most Valuable } il 
is fVequently exercised in tlie Equity Courts, and there cad 
be no doubt but that the want of such a power in the Com^ 
mon Law Courts has frequently been the cause of the mis- 
carriage of justice. 
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The power of samming up the evidence secured to either 
party caHing witnesses, without interfering with the right to 
the general reply, is a beneficial change. 

Upon the Law of Evidence some most important changes 
are introduced, abolishing technical rules which have been long 
condemned by all philosophical jurists. An attesting witness 
to an instrument need not now be called to prove its execu- 
tion, where such attestation is not necessary to the validity 
of the execution. The rule as to a party discrediting his own 
witness is settled in accordance with the views of Lord Den- 
man, L. C. J., in Wright r. Beckett * ; a more convenient 
mode of cross-examination as to previous statements, in writ- 
ing is introduced ; and comparison of disputed writing with 
writing proved to be genuine is permitted: this latter conces- 
sion settles the point raised, but not decided, in Doe v. Sucker- 
more S in accordance also with the views of Lord Denman. 
Thus we have seen the wise and enlightened views of that 
great and high-minded man, whose death has so lately cast a 
gloom over the profession of which he was so illustrious an 
ornament, carried into effect long after he in his wisdom had 
contended for their establishment against the opposition of 
men able and learned in the knowledge of their profession, 
but fettered by its cramped technicalities. The power of 
stampmg documents at the trial, instead of altogether reject- 
ing them, will, without danger to the revenue, prevent much 
vexation and loss to innocent persons. The provisions as to 
new trials and appeals are likely to prove advantageous. 
One great amendment of the Law of Debtor and Creditor 
remains to be noticed — the power of attachment of debts: 
this power has long been enjoyed by the Crown, under the 
form of " Extents in Aid ;" and we can only wonder how so 
simple a reform as extending a similar power to the subject, 
could have been so long delayed. It is unfortunate that these 
sections were not extended to Trust Funds, as they might 
well have been, and as indeed, we believe, it was proposed 
by Mr. Craufurd in some clauses of which notice was given, 
but which were withdrawn. 

It now remains to us to notice the bearing and influence 
this measure will have on other tribunals than those for whose 

> 1 M. & Rob. 414. » 5 Ad. & E. 730. 
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guidance it was principally intended. By section 103., the 
enactments in sections 19 to 32. are to apply to every Civil 
Court of Judicature in England and Ireland ; and by chapter 
108. Her Majesty is empowered by Order in Council to direct 
that all and any part of the Act shall apply to any Court of 
Record in England and Wales. 

The importance of these two provisions cannot be over- 
rated. We have seen that one of the greatest difficulties 
with which Law Reformers have had to contend, has arisen 
principally from a difference of procedure in the two great 
classes of Civil Courts In the country. Technical Law and 
Technical Equity we have seen growing up as opposite 
systems, when in truth their real difference arose rather from 
the dissimilarity of procedure prevailing in the Courts in 
which they were severally administered than from any real 
contrariety in their natures. This reflection should lead us, as 
much as any considerations of the immediate convenience of 
one simple and uniform mode of procedure in our Courts, to 
strive so to complete the reform of the practice of the Supe« 
nor Courts in which already such great steps have been taken 
that they may be safely extended generally throughout the 
Civil Tribunals of the empire, and thus form one great Code 
of Procedure which shall be a guide and not a snare to the 
suitor. 

Other measures of the late Session tend in the direction to 
which we have pointed. The power given by chapter 34. to 
the Superior Courts in the three kingdoms to compel the at- 
tendance of witnesses from any part of the United Kingdom 
is a most important step towards the concession of the prin- 
ciple that the Courts should have jurisdiction over all matters 
which arise within their jurisdiction, although the parties may 
reside out of it. Another measure of the Session, which, be- 
sides being most valuable as enforcing xipon Railway and Canal 
Companies the duty of carrying on their traffic without delay 
or partialily, has conferred jurisdiction in such matters upon 
the Courts of the three kingdoms alike : we allude to cluip- 
ter 31., for the better Regulation of Traffic on Railways and 
Canals. 

It is true that as to England, the jurisdiction given by the 
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Act is confined to the Court of Common Pleas^ whibt in 
Ireland and in Scotland the jurisdiction is to the Superior 
Courts geiierally. Such a provision, however, had its rise only 
in this, that from the Want of power in the chiefs of the Com* 
mon Law Courts to distribute their business equally amongst 
all the Courts, as is now done in the Court of Chancety, the 
Court of Common Pleas, by some strange aooident, has 
little do* With a rerival of business, however, in that Courts 
the Act can easily be amended in that particular, and which 
we hope to see speedily done. 

We have not here treated of the Criminal Courts ; but in 
none of our Courts is the want of a Code of Procedure 
more felt. Indeed, to this want, and to the absence of all 
system in the gradation of punishments and classification of 
offences in our Criminal Law, is much of the perplexity and 
verboseness of our Statute Law traceable. 

To those who have not considered the subject, the extent 
to which our Statutes are lengthened in consequence of this 
state of our Criminal Law, would appear incredible. Yet a 
slight insight into our Statute Book would soon show this to 
be the case. Indeed the Acts of the present Session afibrd 
many illustrations* Almost every amount of penalty, from 
6i. to 500/., is enforced by various enactments of the Session, 
and for acts, not one of wMch, perhaps, is malum in se, but, for 
the most part, breaches of artificial rules, the infraotioil of 
which would be, in some degree, detrimental to the general 
good, though not directly injurious to any particular individuals^ 
All such offences and penalties are capable of classification, 
and the amount of fine, aiid the mode of its recovery, might 
be determined by the class to which the penal acts in respect 
of which the fine attached belonged. A similar system could 
apply to all offences, the graver as well as the slighter. 
Were such a classification once made, our penal code might 
be easily reduced to moderate limits, and presented in a con*^ 
venient form; and those who are bound by its provisions 
might possess some means of learning its contents. 

Upon the last branch of this subject the country ak^ady 
possesses materials in the Reports of the Criminal Law Com«> 
missioners for a Criminal Code. 
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Railway Director and Chairman — Contract of with Company set aside. 
14. Statute of Frauds — Parol Agreement before Marriage to give Lands — 
Part Performance of Contract. 1 5. Superstitious Uses — Charity — Masses 
for the poor Dead. 16. Trustee and Cestui que trust — Mortgage without 
Power of Sale — No Breach of Trust. 17. Vendor and Purchaser — Interest 
of Purchase Money lying unemptbyed — De Visme v. De Visme. 18. Ward 
of the Court-— Guardian not allowed to take a Ward permanently out of the 
Jurisdiction of the Court 19. Ward of the Court — Marriage without Leave 
or Knowledge of the Guardianship of the Court — Contempt — Settlement. 
20. Ward %f the Court — Marriage without Leave — Contempt — How far 
Intercourse between Husband and Wife prevented. 



L Hicks v, Sallitt. 3 De Gex, Mac. & Gord. 782. 

Account of Back Rents — Possession against Infant, 

As a general rule in cases of adverse possession, where there is 
no trust, no infancy, no fraud, no suppression, but a mere bona 
fid^ possession, it is not the course of the Court of Chancery to 
carry back the account of rents beyond the filing of the bill 
(Pulteney v. Warren, 6 Ves. 93. : Edwards v. Morgan, 1 M'Clel. 
541.) Whoever enters upon the estate of an infant, is held to 
have entered as bailiff or guardian^ and the subsistence of the 
relation thus created by the entry, draws with it the right to a 
back account from the time of the entry into possession, though by 
mistake. Drummond v. the Duke of St. Albans (5 Ves. 433.), 
may be considered as overruled* 

2. SoHWABACHER v. Beckeb. 2 Smalc & GifT. Append. 6. 

Husband and Wife — Equity' to a Settlement ^-^ Husband Foreigner damicikd 
abroad — Domicil whether nutterial. 

In this case a motion was made before Sir J. Stuart, V.C, that a 
sum of 2,623/. 11^. llcf., which had, in an administration suit, been 
carried to the separate account of a married lady — a German 
domiciled with her husband at Frankfort — should be paid to her 
husband. An affidavit was produced, to the effect that no settle- 
ment had been executed on the lady's marriage ; and also an 
affidavit of a professor of law in Frankfort, that, in the absence of 
a settlement, the husband, according to the law in force there, was 
entitled to the fund. His Honour, however, refused to make the 
order, and observed, that " the evidence only showed, that the 
rights of the husband, according to the law of Frankfort, were the 
same as the rights of the husband according to the law of England. 
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Tlie wife's equity to a settlement was an indulgence allowed by 
the practice of this court, in derogation of the legal rights of the 
husband. The evidence of the legal rights of the husband accord- 
ing to the country of the domicil had nothing to do with it."* 

With due deference, however, to the learned Vice Chancellor, 
the analogy between the merely legal rights of an English hus- 
band, and the rights of a foreign husband, seems scarcely to hold 
good ; because in England, justice, as administered by Courts of 
Equity, forms part of the law of the land, but not part of the law 
of other countries ; unless, therefore (as is not the case), the law 
of England is applicable to the personalty in England of foreigners 
domiciled abroad, the analogy fails in a most material point. 
However, both by the practice of the Court, and by the well-known 
principles of general jurisprudence, as no settlement had been 
made, and as, according to the law of the domicil of the husband, the 
personalty in question would have belonged to him, the order for 
payment to the husband ought to have been made. For the prac* 
tice the reader is referred to Sawyer v, Shute (I Anst. 63.) ; 
Campbell v. French (3 Yes. 323.); Dues v. Smith (Jac. 544.); 
Anstruther v. Adair (2 My. & K. 513.) ; and Hitchcock v, Clen- 
dinen (12 Beav. 534.) ; and Mr. Macqueen's valuable book on the 
Law of Husband and Wife, p. 79 As to the general principles upon 
which courts of justice deal with moveable property, belonging to 
persons having a foreign domicil, the reader is referred to extracts 
from the very learned judgment of the Lord Justice Knight Bruce, 
when Vice Chancellor, in the case of Guepratte v. Young (post. 
No. 4.) which exhaust the subject: one passage of BouUenois, cited 
by his Lordship, at once disposes of the remark of the Vice Chan* 
cellor, '* that the legal rights of the husband, according to the 
country of the domicil, had nothing to do with the question." It is 
as follows; ''Bona mobilia sequi et regulari debent secundum 
statuta loci domicilii ejus ad quem pertinent vel spectant." 

3. Bonner v. Bonner. 17 Beav. 86. 

Husband and Wife — Equity to a Settlement — Bankruptcy of Husband^~> Wife*t 
ante-nvptial Debts, 

A married woman was entitled to about 60L in court, but at 
the time of her marriage she was in debt to the extent of 100/., 
which, on her husband's bankruptcy, was proved against him. It 
was held by Sir J. Bomilly, M. R., that the assignees of the hus* 
band were entitled to the fund. 
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Hwibemd tmi W\fe-^Rever9iimari/ liU€r$t$ in iVtoiui^ of a Woman marriod to 
a Foreignp' damiciUd abroqd-^Contract respeetingf hy what Law governed, 

A oontnust was entered into im England, by a married woman, 
domieUed in France^ respecting her reversionary interest in trust 
money invested in tlie English Funds, which was invalid according 
to the English law, on account of the property being reversionary ; 
and although the same objection did not apply to the substance of 
the contract by the French lan^, it was not entered into in the 
manner prescribed by the French law, which requires that there 
should be as many original instruments as there are distinct parties 
to the contract. It was, however, held by Sir J, L. K. Bruce, 
V. C, that the French law gave capacity to the married woman to 
enter into the contract, but that the English law regulated the 
form of it, and that therefore the contract was valid, and ought to 
be enforced by Decree. '* Under the Eings of France,*' said His 
Honour ; ** in the seventeenth and the earlier part of the eighteenth 
century at least, it was, I believe^ a general rule of French law (at 
least as to moveables), that * la loi du lieu oil se passe ehaque acte 
en r^git la forme,' or, in the shorter Latin phrase, locus regit 
actum. Of this there seems no room for reasonable doubt. The 
maxim was frequently brought into action by the difibrent laws 
or customs under which different parts of the kingdom were,—* 
those of Poitou, for instance, differing from those of Brittany ; 
those of Champagne widely differing from both ; while many 
proprietors^ having residences and estates in two or more pro- 
vinces, were often at Paris, where a system of its own prevailed. 
The rule, however, I apprehend to be one, not merely of French 
or English law, but one of jurisprudence (in the largest sense, at 
least so far as moveables and merely personal obligations are con- 
cerned), nor applied merely where there is the intervention of 
public functionaries, with reference to which it is not necessary to 
allude, as an instance, to the acknowledged validity of a marriage 
contracted in Scotland between persons domiciled elsewhere, in a 
manner allowed by the law of that country. There may be excep- 
tions from special reasons in particular countries* The English 
law, for instance, with respect to wills of moveables, may be among 
them. But the existence of the rule, as a general canon of juris- 
prudence is, I conceive, incontrovertible. My opinion is, I repeat, 
with those who treat the 1325th article of the Freacb Civil Code 
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Hi not bMfriDg or obstructiDg it. In the words of Modestinui^"— 
*}fullfi juris ratio aul; aequitatis benignitai paUtur, ut qufe siilubriter 
pro militate bominum introducnntur, ea no9 duriore interpr^tatione 
contra ipsorum commodam producamna ad teveritatem.' I am 
convinced bj the oTidenoe before roe, that if a French oitioen, 
capable by the French law to contract, who is residing temporari)y» 
but not domiciled in a country not his own, makes in that country, 
with a person there domiciled, a contract relating to moveables, 
and the contract is made in such a form^ and accompanied with 
such ceremonies (though private only) as to render it valid and 
binding according to the law of that country (applicable to persons 
whose capacity to contract that law recognises), the contract binds 
the Frenchman wherever the moveables may be. But especially 
if, when the contract was made, the moveables were in the country 
where it was made, and this though the contract be a synallagmatic 
contract, and the requisitions and conditions of the 1325th article 
be omitted and disregarded, and the agreement would, therefore, 
if made in France, not have bound him. The proposition assumes, 
of course, a capacity to contract on the part of each of the con- 
tracting parties — assumes the fairness of the contract, and assumes 
that it does not infringe good morals, or the law, or public policy 
of either country ; all which assumptions may, I think, with pro- 
priety and truth, be made in favour of the transaction of Novem- 
ber, 1844, under consideration It is unnecessary to refer 

to Boullenois, and other well known writers of authority on the 
subject, who are decisive if they can properly be invoked. But, 
though it is probably quite as unnecessary, I will employ a minute 
or two in stating three or four maxims or aphorisms, more ques- 
tionable, perhaps, in point of latinity, than of any solid or impor- 
tant ground, which are, I believe, of general acceptance, generally 
true and consistent with each other in theory and practice. I 
mean these: — 

" ' Statuta suo clauduntur territorio nee ultrk territorium dis- 
ponunt. 

" * Bona mobilia sequi et regulari debent secundum statuta loci 
domicilii ejus ad quem pertinent vel spectant. 

** * Si lex actui formam dat inspiciendus est locus actts non domicilii, 

" * Si de solemnibus quasritur aut de modo act^s ratio ejus loci 
habenda est ubi celebratur.' 

"I have but one superfluous word more to say before passing to 
another part of the case. It is notoriously of continual practice in 
this Court to deal with the personal property ixS married women, 
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domiciled elsewhere than in England, otherwise than it would be 
dealt with were they domiciled in England ; to do so, merely by 
reason of the domiciL The law of the country of the domicil being 
attended to, a husband not domiciled here, often, as we all know, 
exercises powers, and obtains benefits, which an English husband 
could not*" 

5. HOBSOK V. Nealb. 17 Beav. 178. 

Legacy Duty — iS^e under Power — Co$U oftht Crown, 

The legacy duty acts, as they impose burthens on the subject, 
must be construed strictly. Therefore, where a power was given 
hy will to trustees to sell, with consent of the persons beneficially 
entitled to the estate, and invest a sufficient sum of money to 
answer two annuities, and the rents being deficient to pay the 
annuities, the Court (the trustees declining to act save under its 
direction), ordered a sale, and out of the produce 20,000/. Consols 
were purchased to provide for the annuities : legacy duty being 
claimed out of the corpus of the Consols, it was held by Sir J. 
Komilly, M.R., that the validity of the claim depended on whether 
the sale had taken place under the general jurisdiction of the 
Court or under the power in the will ; and, considering that it 
took place under the authority of the Court, he held that legacy 
duty was not payable, and that the Attorney-General, having 
failed in his claim, the Crown was not entitled to costs. ^' In this 
case,'* said his Honour, " if it were more doubtful than I consider 
it to be, and even if the balance of my opinion were not in favour 
of the belief that the Court acted under its general power, and not 
in execution of the clause in the will, yet, if I found it impossible 
to come to any satisfactory conclusion as to the principle upon 
which the Court acted in selling the estate, I should have thought 
it proper to give the parties the benefit of the doubt." 

6. Wright v. Warren. 4 De Gex & S. 367. 

Legacy of Sharet in Companies — Divtdende — Unpaid CaUe. 

A testator having bequeathed shares in vailous companies, in 
which he was an original shareholder, to his son when he com- 
pleted his majority, it was held by Sir J. L. Knight Bruce, V.C„ 
that the legatee, on attaining twenty-one, was entitled to the 
dividends from the testator's death, and to have the shares fully 
paid up out of the residuary estate. See also Clive r. Clive, 
1 Kay, 600. 
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7. Tracky v. Lawrence. 2 Drew. 403. \ 

Mortgagor and Mortgagee — Power of Sale — Notice — lafani Heir of 
Mortgagor. 

In a mortgage deed, it was required that notice of a aale under 
the power therein contained should be given to the mortgagor^ his 
heirs or assigns. The mortgagor died, leaving an infant heir. It 
was held, by Sir R. T. Kindersley, V. C, that notice to tlie infant 
heir and his guardian was good notice. 

8. Stansfield y. Hobson. 3 De Grex, Mac. & Gord. 620. 

Mortgagor and Mortgagee — Statute of Limitations — Mortgagee in Poseeesion 
— Acknowledgment ofMortgage, 

A mortgagee had been more than twenty years in possession 
when the mortgagor's solicitor wrote to the mortgagee, on the 2nd 
of February, 1852, requesting to know when he could see him as 
to his claims on the mortgaged property. The mortgagee wrote a 
letter in reply, dated the 5th of the same month, in which he said, 
" I do not see the use of a meeting unless some party is ready 
with the money to pay me off." It was held by the Lords Jus- 
tices, affirming the decision of the Master of the Rolls, that the 
letter of the mortgagee was a sufficient acknowledgment in writing 
to exclude the Statute of Limitations, although not written within 
twenty years after the mortgagee had entered into possession. 
** It appears to me," observed Lord Ju8ti<je Knight Bruce, " that 
the writer of the letter of the 5th of February acknowledges by it 
that he holds a redeemable estate in the property to which it 
relates, that is, that he holds it by way of mortgage. It is said, 
however, that this does not answer the requisitions of the statute, 
and that there is not here any acknowledgment of the title of the 
mortgagor, or of the right of redemption given to the mortgagor, 
or some person claiming his estate, or to the agent of such mort- 
gagor or person;" and it is contended that the right of the par- 
ticular person must be g^^knowledged. But I think that, according 
to the true constrBction of the letter of the 5th of February, it 
must be understood as acknowledging a title to redeem in the 
person or persons on whose behalf the letter of the 2nd Was 
written, to which the letter of the 5th was an answer. I am of 
opinion that the decree at the Rolls was correct, and that the 
appeal ought to be dismissed, with costs." 
VOL. XXI. N 
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9. HuDSOK Y. Cabmichael. 1 Kaj, 613. 

Mortgage of Wifs^a separate EeUxU — Preeumption that Wife woe Surety for 
ffudfoiui. 

A husband and wife joined in raising money upon a mortgage of 
thd wife's separate estate by a deed which stated that the money 
was advanced to both, and contained a covenant by the husband 
for payment of principal and interest. The husband having 
appointed his wife executrix, she paid off the mortgage debt out 
of the general assets, and took a reassignment to herself of the 
mortgaged premises. The testator's assets being insufficient to 
pay his debts in fullj a question was raised by a simple contract 
creditor whether the mortgage debt ought to have been paid in 
priority to his simple contract debts. It was held, by Sir W. 
Page Wood, V. C, fifst, that a presumption arose which might be 
rebutted by extrinsic evidence that the payment of the mortgage 
money was made to the use of the husband ; secondly, that^ in the 
absence of such evidence, the wife was only surety for her 
husband, and was entitled after his death, as against the other 
creditors, to all the rights incident to that relation, and was 
therefore entitled to have the mortgage paid off out of her 
husband's assets, as a specialty debt, in priority to his simple 
contract creditors. " The point," said his Honour, " has never 
been actually decided " as between the husband's other creditors 
and the wife's estate ; but in Tate r. Austen (IP. Wms. 264. ; 
2 Vern. 689.), Lord Cowper said that the wife had the right 
of a surety, except as against onerous creditors of her husband» 
and that as against them she had not such rights. Lord Thurlow, 
in Clinton v. Hooper (1 Ves. jun. 187.; 3 Bro. C. C. 200.), 
noticed that dictum in Tate v, Austin, and said that he re- 
garded the doctrine as then settled, his words being : " The rule 
I take to be universally this — that the title she has is precisely 
the same as that of an heir-at-law ; because in Tate v. Austin, 
though not the question in the cause, and consequently not weighed 
upon argument, yet the Court was very clear that the wife cannot 
insist upon being paid in preference to onerous creditors." His 
Honour, noticing that this also was a mere dictum of Lord Thur- 
low's, added, *^ It is necessary, therefore, to look at the reason of 
the rule, and see how far it applies to a case where the wife's pro- 
perty is settled to her separate use. All the decisions on this 
question have been in cases in which the wife's property was not 
settled to her separate u«e, but in which the wife, having unsettled 
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freehold property, by levying a fine or otherwise, has made a charge 
upon such property ; and it was in reference to such a case that 
Lord Thorlow said, in Clinton v. Hooper (1 Yes. jun. 187.)» that it 
might seem hard upon the wife, but an assumpsit could not be raised 
as between her and her husband ; and he said, '' I have put it as 
between heir and executor, as the cases oblige me to put it, for the 
reason mentioned, because an assumpsit between husband and 
wife will not be raised more in equity than at law." And in 
commenting upon The Earl of Kinnoul v. Money, 3 Swanst. 202.), 
in which Lord Camden intimated a different view, because he said 
that the Court regards the husband and wife as two distinct parties 
in such a case^ saying, according to the note of that case in Mr. 
Swanston's Reports, that the Court, as it were, dissolves the mar- 
riage quoad t\it transaction. Lord Thurlow observed, " Perhaps it 
is considered rather too figuratively^ in saying the marriage is dis- 
solved in that respect That is not in Mr. Ord's note, nor any 
trace of it in Tate v. Austin, and the other cases. They say, the 
Court will not infer an equitable assumpsit contrary to the tenor 
of the obligation subsisting between husband and wife, who cannot 
contract with each other directly without trustees.'* 

'^Whatever should ultimately be held to be the law in this respect, 
and I think that there will be some difficulty in supporting these 
dicta, although by such eminent judges, it is clear that no ques- 
tion as to assumpsit can exist where the estate is settled to the 
separate use of the wife. That is a case in which the Court recog- 
nises her as a feme eoh^ competent to deal with her property in 
every respect; and therefore an assumpsit would arise just as 
though she were a mere stranger. A wife, effecting a charge upon 
her separate property in favour of her husband, is precisely in the 
same position as though she had lent to him the savings of the 
income of such property deposited at her bankers, and which there 
is no doubt that he can lawfully borrow from her. She stands in 
the very position, with respect to her separate property, which 
Lord Thurlow says is too figurative a description of her position in 
the other case. It must be observed, however, that it is difficult to 
see on what other grounds, except that of an implied assumpsit, 
this doctrine of her right as surety ever arose. The wife is not in 
the mere position of the heir, for the heir cannot assert his right 
against legatees, but the wife can; and how she can acquire a 
better position than the heir, except by such an assumpsit, it is not 
easy to understand. Where the wife has separate estate, then, as 
it is laid down in Parteriche v. Powlet (2 Atk. 383.), her separate 

N 2 
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property being applied to pay off the husband'i;! debts, the wife 
must be considered as a distinct person, and is equally entitled to 
stand in the place of the husband's creditors as a stranger ; and, 
according to the dictam in Bobinson v. Gee (1 Ves. 252.), if her 
mortgage to secure her husband's debt is paid off out of his assets, 
the other creditors of the husband have no equity, in case of a 
deficiency of his assets, to come upon her estate* 

*^ The choice of the mortgage creditor cannot make a distinction 
on any principle ; and therefore Lord Hardwicke seems to have 
held, that, even in the case contemplated by Lord Thurlow in a 
different view, no such right can exist on the part of the general 
creditors. The only way in which any question as regards the 
right of the creditors could arise seemed to me to be, as in Ck)pi3 
V. Middleton (T. & B. 224 ), whether payment of the debt might 
not reduce the surety to the position of a simple contract creditor. 
However, that doctrine would not apply to a case where an exe- 
cutrix paid her testator's debt, because she would be entitled, 
independently of her rights as a surety, to be recouped out of 
the testator's estate, and, for that purpose, to stand in the place of 
the party so paid/' 

10. Thornton v. Kempson. 1 Kay, 592. 

Mortmain Act (9 Geo, 2, c, 36. s, S.). — Mortgage of Rates, 

Part of the residue bequeathed to a charity consisted of money 
lent upon the security of an assignment of rates under the pro- 
visions of an Act of Parliament, which authorised the levying 
of such rates upon the occupiers of houses in Birmingham, to be 
estimated according to the real rent of such houses, and to be paid 
to certain collectors, and gave remedies for the recovering of such 
rates by summoning "the person charged" before a magistrate, 
who, in case of non-payment, was empowered to grant a warrant 
to levy the rate " by distress of the goods and chattels of the 
party *' refusing to pay, and to sell the same, and in default of 
sufficient distress, to commit the party to prison. It was held by 
Sir W. P. Wood, V. C, that this security was a "charge or 
incumbrance affecting " real estate, within 9 Geo. 2. c. 36. s. 3., 
and was therefore void as being a gift to a charity. 

11. AsHTON V. Lord Langdale. 4 De Gex & S. 402. 

Mortmain Act (^9 Geo,2.c. 36.) — Mortgage of Turnpike Tolh — Railwat/ Under- 
tckings — Debentures — Shares — Scrip, 

In this case it was held by Sir J. L. K Bruce, V. C, that 
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mortgages of turnpike tolls and of railway undertakings were in* 
terests in land within the Mortmain Act, but that railway dc« 
hentures (not being mortgages), shares in railways, canals, water- 
works, and banking companies, and scrip shares in projected 
railway companies, were not within the Act. 



12. Walter v. Selpe. 4 De Gex & S. 315. 

Nuisance — Burning Brick» — Injunction, 

In this case Sir J. L. K. Bruce, V. C, held that under the cir- 
cumstances burning of bricks on a man's own ground was so 
offensive to a neighbour, that it was a nuisance and ought to be 
restrained by injunction. " The question,'* observed his Honour, 
" arises, whether this is, or will be, an inconvenience to the occu- 
pier of the plaintiff's house as occupier of it, — a question which 
must, I think, be answered in the affirmative ; though, whether 
to the extent of being noxious to human health, to animal health, 
in any sense, or to vegetable health, I do not say, nor deem it 
necessary to intimate an opinion ; for it is with a private not a 
public nuisance that the defendant is charged. And both on 
principle and authority, the important point next for decision may 
properly, I conceive, be thus put : ought this inconvenience to be 
considered in fact as more than fanciful, more than one of mere 
delicacy or fastidiousness, as an inconvenience, materially inter- 
fering with the ordinary comfort physically of human existence, 
not merely according to elegant or dainty modes and habits of 
living, but according to plain, and sober, and simple notions among 
the English people ? 

*^ And I am of opinion, that this point is against the defendant: 
As far as the human frame, in an average state of health at least, 
is concerned, mere insalubrity, mere unwholesomeness, may 
possibly, as I have said, be out of the case, but the same may 
perhaps be asserted of stied hogs, melting tallow, and other such 
inventions less sweet than useful. That does not decide the dis- 
pute ; a smell may be sickening though not in a medical sense. 
Ingredients may, I believe, be mixed with air of such a nature as 
to affect the palate disagreeably and offensively, though not un- 
wholesomely. A man's body may be in a state of chronic dis- 
comfort, still retaining its health, and perhaps even suffer more 

annoyance from nauseous or fetid air for being in a hale condition. 

Nor, 1 repeat, do I think it incumlent on the plaintiffsto establish, 
that vegetable life or vegetable health, either universally or iu 
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particular instances, is noxiously affected by the contact of vapours 
and floating substances proceeding from burning bricks ; for, as I 
said, we have, I think, established, that the defendant's intended 
proceedings will, if prosecuted, abridge and diminish mater ially 
and seriously the ordinary comfort of existence to the occupier and 
inmates of the plaintiff's house (whatever their rank or station, what- 
ever their age, whatever their state of health) . . • . It has been 
suggested, as a ground for not interfering with the defendant, that, 
in making and burning bricks on his land, he is only using his 
own soil, in a manner at once common and useful, and the most con- 
venient to himself; and the case has been compared to that of a mine. 
The argument adopted would prove too much. There are noto- 
rious instances of various kinds, in which the rights of a neigh- 
bouring occupier or neighbouring proprietor prevent a man from 
using his own land, as, but for those rights, he profitably, and use- 
fully, and lawfully might. Nothing is better recognised than that 
a man may be disabled from building on his own land as he may 
wish, by reason of his neighbours' rights. So, a proprietor, in 
whose land a spring rises, may be unable rightfully to stop, divert, 
or foul it, by reason of the rights of proprietors of other land. It 
may be one of the most convenient things in the world for the 
owner of a mine to smelt the ore or manufacture the material on 
its brink, but there may be rights of others rendering that un- 
lawful. The case of a chalk kiln or lime kiln is an acknowledged 
case in law ; and I am not aware, that, upon a question of nuisance^ 
it makes a difference, whether the limestone or chalk is obtained 
on the same land or not. The paucity of authority on the specific 
subject of brick-burning, is a circumstance not unfavourable to the 
defendant ; but I am not aware of any authority for sajring that it 
cannot be a private nuisance. Certainly I do not consider the case of 
The Duke of Grafton v. Hilliard, noticed in Attorney General v. 
Cleaver, 18 Ves. 212. p. 159., by Lord Eldon, and more fully in Mr. 
Blunt's edition of Ambler, as so deciding. Lord Hardwicke's order 
of the 11th of June, 1736, which I have read, seems to have pro- 
ceeded upon the special circumstances, and does not, I think, govern 
the present, or affect it in the defendant's favour, seeing that he 
and the plaintiffs concur in desiring not to go before a jury, nor to 
be referred to a court of law in any way. The question, however, 
it appears, was decided recently upon an arbitration by a dis- 
tinguished member of this bar,* whose accuracy and learning are 
universally acknowledged. He determined between two neigh- 
♦ Mr. SwanBton. 
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bouring proprietors, that briek*«bumiiig by one of Jhem on hia 
land, (the clay being the clay of the land,) was a private nuisance 
to the other. His decision was probably correct in point of fact 
Certainly, I am of opinion, that, if correct so far, it was correct in 
law; it was, I believe, considered by Sir L. Shadwell, before 
whom, as well as Lord Lyndhurst, unless I mistake, it had been 
previously to the reference, to be so ; and two Judges now on the 
bench, whose opinions I estimate very highly, also have informed 
me, that they consider a private nuisance to be committed by a 
man who bums bricks on his own land made of the clay of the 
same land, if he does it so near the house of another as to cause 
substantial inconvenience and material discomfort to the occupier 
it, in the absence, at least, of any special circumstances disabling 
that occupier from complaining.'' 

13. Aberdeen Hailwxy Compant v. Blaxik* I Macqueen, 461. 

Railway Director and Chairman — Contract of with Company »et aside. 

It has long been a settled principle in English Courts of Equity, 
that no person standing in a fiduciary relation towards another 
shall be allowed to make a profit out of such relation. And one 
rule arising from this principle, always since the great case of Fox 
v.Mackreth (1 Leading Cases in Equity, 72.) strictly enforced in our 
Courts of Equity, is this, that a person filling the position of a 
trustee or agent, cannot enter into any contract of sale with bis 
cestui que trust, whiqh may afieot the trust property ; for although 
the contract might be fair, yet as the trustee or agent can scarcely 
be supposed to act impartially where his personal interest enters 
into conflict with his duty to his cestui que trust or principal, the con- 
tract, at the option of the latter, may be set aside. The important 
case of Aberdeen Bailway Company v. Blakie, shows that the law 
of Scotland (where there is no distinction between Law and Equity) 
is the same upon this subject as the law of England, although in 
the former country, the rule if not bst sight of, appears not to 
have been enforced with the same strictness as in England, In 
that case, a firm, of which the director and chairman of a railway 
company was a member, had entered into a contract with the 
company for the manufacture of iron chairs, it was held by the 
House of Lords, reversing the decision of the Court of Session, 
that the contract could not be enforced by the firm. *' It is a 
rule," said the Lord Chancellor, " of universal application, that no 
agent having duties of a fiduciary relation to discharge towards bis 

N 4 
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pfincipaly shall be allowed to enter into engagements in whicli be 
has, or can have, a personal interest conflicting, or which possibly 
may conflict, with the interests of those whom he is bound to 
protect. 

"So strictly is this principle adhered to, that* no question is 
allowed to be raised as to the fairness or unfairness of a contract 
so entered into. 

" It obviously is, or may be, impossible to demonstrate how fiir 
in any particular case the terms of such a contract have been the 
best for the interest of the cestui que trust, which it was possible 
to obtain. It may sometimes happen that the terms on which a 
trustee has dealt^ or attempted to deal, with the estate or interests 
of those for whom he is trustee, have been as good as could have 
been obtained from any other person, — they may even at the time, 
have been better. But still so inflexible is the rule that no 
inquiry on that subject is permitted. ... It is true that the questions 
have generally arisen on agreements for purchases or leases of 
land, and not as here, on a contract of a mercantile character. 
But this can make no difference in principle. ... The principle, it 
may be added, is found in, if not adopted from, the Civil Law. In 
the Digest (Dig. lib. xviii. t. i. c. 34, s. 7.) is the following pas- 
sage : * Tutor rem pupilli emere non potest ; idem que porrigendum 
est ad similia; id est ad curatores, procuratores, et qui negotia 
aliena gerunt* - In truth, the doctrine rests on such obvious prin- 
ciples of good sense, that it is difficult to suppose there can be any 
system of law in which it would not be found." 

Lord Brougham, in arriving at the same conclusion as the Lord 
Chancellor, said that it was important to have it undei-stood, that 
there was really no difference between the jurisprudence of 
England and Scotland on this point. Some remarks, however, of 
the noble Lord in giving his judgment, which appear scarcely 
accurate, demand a little consideration. With reference to the 
great case of The York Buildings Company v. Mackenzie, 8 Bro. 
P. C. 42 Toml. ed., where a purchase at a judicial auction, by 
Mackenzie the ** common agent," was set aside by the House of 
Lords, reversing the decision of the Court of Session in Scotland, 
his Lordship observed that so entirely bona fide was Mr. Mac- 
kenzie's possession found to have been, that the rule in Scotland, 
though most unfortunately never introduced into bur jurisprudence, 
namely, that "Fruges bona fide perceptje et consumptae," are held 
to be the property of the party who is ultinfately found not to 
have the title, was applied in the case of Mackenzie, that so 
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entirely free from all impatation of fraud was he found to be, that 
he was allowed to remain in undisputed and undisturbed posses- 
sion of the rents and profits of the estate during eleven years,— 
up to the period of the judgment on the appeal, because the rule 
applies not only to the extent that the bona fides avaib the party 
in possession up to the time of a decree against him in the Court 
below, but his right to the possession of the '< fruges bona fide 
percepts et consumptae," is held to enure up to the final decision 
in the Court of Appeal. And according Mr. Mackenzie's bona 
fides was found to have been so unimpeachable in the case, and 
his conduct in the whole transaction was found to have been so 
entirely without fraud, that not only did the Court below find the 
other party liable to costs because they had charged him with 
fraud, but afterwards he was adjudged to have the whole of the 
expenses allowed him to which he had been put in ornamental 
improvements upon the estate." 

This account of the result of the case, differs very materially 
from that given in our Reports ; for according to the decree of 
the House of Lords as given in Brown's Parliamentary Cases 
(vol. viii. Toml. ed. p. 70.), it appears that the sale was set aside, and 
that Mr. Mackenzie was ordered to refund the rents and profits of 
the estate and interest thereon, without prejudice to his reclaiming 
the money paid as the price of the estate, and expended in permanent 
improvements, with interest thereon, and the balance on taking 
the accounts was to be paid to the party to whom it was found due. 

Now this decree is the ordinary one in such cases where sales 
are set aside in England ; and with due deft renco to the noble 
Lord, it proceeds upon a more equitable principle than that of 
'^ fruges bona fide percepts et consumptae,'' if indeed that principle 
can fairly be considered as applicable to such cases. It will be 
observed that according to our jurisprudence, when a sale is set 
aside, the parties are put in the same position, as far as possible, 
as if the sale had never taken place, the one party being entitled 
to claim the purchase money, and the amount expended on per- 
manent improvements and interest ; the other, the estate, and the 
rents and profits received since the sale and interest. Again, it is 
difficult to see how the doctrine of "fruges bona fide perceptaeet con- 
sumptaB " can apply to such a case as the one now under consider- 
ation, where the Court sets aside the sale upon the ground of con- 
struetive fraud ; that is]to say, where fraud is not actually proved, 
but is presumed from the nature of the transaction and the rela- 
tive position of the parties. 
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Whether the doctrine alluded to bj Lord Brougham might not 
be usefully introduced into our juriBprudenoe in oaaea where a 
party, in the absence of fraud, actual or oonstructive, has been in the 
possession of the property of another, under an erroneous impres* 
sion that he was entitled thereto, is a totally different question, 
and one demanding great consideration. 

The remarks of Mr. Macqueen in his interesting note on the 
case of the York Building Company v. Mackensie (p. 481.), are 
well worthy of perusal. See also The York and North Midland 
Railway Company v. Hudson, 16 Beav. 485. L. B., vol. zx. p. 397. 

14. SuECOMB V. PiNNiGER. 3 De Gcx, Mac. & Gord. 671. 

Statute of Fruudt «-* Parol Agreement before Marriage to giw Landt — Part 
Ptrformanee of Agreement. 

The plaintiff having proposed to marry a lady, her father 
stated verbally that it was his intention to give him and his 
intended wife a leasehold house in the event of the marriage 
taking place* The marriage took place, and the father gave 
up possession of the property and the title-deeds to his son- 
in-law, who entered into possession and expended money there- 
upon, and was allowed to treat it as his own. It was held 
by the Lords Justices, over-ruling the decision of Sir J. Stuart, 
y. C that the parol agreement of the father for valuable con^^ 
sideration, viz., the marriage, to give the house, was taken out of 
the Statute of Frauds, by the delivery of possession, pursuant to the 
agreement, and the expenditure of money thereon by the son, 
although the subsequent marriage, according to the express pro- 
visions of the Statute of Frauds, would not have been sufficient 
for that purpose. ** The present case," observed Lord Justice Tur- 
ner, <* is not affected by what Lord Cottenham said in Lassence v, 
Tierney, 1 Mac. & G. 55 L What Lord Cottenham said in that 
case was this, that there was nothing against the wife but a parol 
contract before marriage, and nothing but marriage following, 
which would not support the contract ; and that such a contract 
could not be carried into effect under the Statute of Frauds. 
And then he went on to say, 'In Hammersley «. De Biel (12 C. 
& F. 45.), I said that the case was distinguishable, because the 
husband, on bis part, having contracted before marriage to do 
something, and having done it, that there was part performance 
of the contract— the contract relating to property to which he 
was entitled.' Lord Cottenham's observations, therefore, point 
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to the difltiaotion between the eases in which there is no partper- 
formance except by the marriage^ and the cases in which there w 
part performance independently of the marriage. Now in the 
present case there is a part performance by the delivery up of 
possession to the Bon*in«law ; a fact which has been always held 
to change the situations and rights of the parties, and there has 
been a considerable expenditure by him on the property. There 
is therefore here what was wanting in Lassence v. Tierney." 

15, Heath v. Chapman. 2 Drew, 417. 

Superftitiom Use* — Ckarity—Mcutet for the poor Dead, 

The late Dbminico Dragonetti, in his lifetime, transferred Stock 
into the names of trustees, upon trusts declared for certain Roman 
Catholic chapels, for saying masses and requiems fbr the souls of 
the donor and for other souls, and for the souls of "the poor 
dead," and for other pious purposes. It was held by Sir R. T. £[in- 
dersley, Y. C, that the gifts for saying massed and requiems for 
the dead were superstitious and void i ^nd that the pious uses 
could not, as religious uses, be separated from the others, and were 
therefore also bad; and that the words "pious uses " could not be 
construed charitable uses ; consequently, the property given to 
these uses went to the residuary legiatees of the donor. 

16. Farrab y. BARBACLOtGH. 2 Smale & Giff. 281. 

Trustet and Cestui ^ Trust — Mortgage without Plttwer of Sale no Breach of 

Trust. 

« An attempt," observed Sir, J. Stuart, V. C, " has been made to 
charge as a breach of trust, that the trustee took the mortgage 
without having had given to him a power of sale ; but I never 
heard of that wnounting to a breach of trust. If such a breach of 
trust be the sole ground of this suit, it is not sustainable on that 
ground." 

17. Dyson v. Hornby. 4 De Gex & S. 481. 

Vendor and Purchaser -^Interest of Purchase Money lying unemployed— De Visme v. 

De ^MM. 

In the course of the ^gument in this case, Sir J. L. Knight 
Brucei Y. C, said, << that Lord Cottenham could not have intended^ 
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by a dictum in De Yisme v. De Yisme, 1 Mac & G. 2o2, 253. 
(not necessary to the decision of the case), to throw a doubt on 
well established authorities. Before any of the present generation 
was born, it had been settled that a purchaser, where the comple- 
tion of a purchase was delayed without his fault, might, by pro- 
viding himself with the purchase money, and giving notice that it 
was lying idle, exempt himself from paying interest.'* 

18. Dawson v. Jay. 3 De Gex, Mac. & G. 763. 

Ward of tHie Court — Guardian not allowed to take Ward permanently out of the 
Jurisdiction of the Court. 

The Court of Chancery is always very cautious in allowing its 
wards to go out of the jurisdiction, and even when it allows a 
temporary residence abroad, it requires to be satisfied that either on 
account of the health of the ward or otherwise it will be beneficial. 
In the above-mentioned case it was decided by the Lord Ciiaiu 
cellor (Lord Cranworth) that in no case will the Court compel the 
removal of an infant ward out of the jurisdiction. 

The observations of the Lord Chancellor in this case are well 
worthy of an attentive perusal. 

19. EiCHARDsoN v. Merrifield. 4 De Gex & S. 161. 

Ward of the Court — Marriage without Leave or Knowledge of the Guardianship of 
the Court — Contempt — Settletnent, 

A female ward of the Coui-t, whose fortune was 3700/., had 
married without leave having been previously obtained, but the 
husband was at the time of the marriage ignorant of the existence 
of the suit, and that the infant was a ward of the Court; and 
the match appearing suitable, 

The V ice-Chancellor, considenng it not a case of ordinary con- 
tempt, approved of a settlement of the lady's property, under which 
the husband took a life interest after the wife's death, in a moiety 
of her property, determinable on his marrying again, or on his bank- 
ruptcy or insolvency, and directed 500L of the above sum to be 
advanced to the husband on his bond. 

20. Field v. Brown. 17 Beav. 146. 

Ward of the Court — Marriage without Leave — Contempt -^^ How far Intercourse 
between Husband and Wife prevented, 

Samuel Brown had been committed for marrying a ward of the 
Court under very gross circumstances, and was committed for con- 



Points determined in the Courts of Common Law. 189 

tempt of Court The marriage was found valid, but before a 
settlement was executed, he was discharged upon his undertaking 
to abstain from any intercourse. He afterwards executed a set- 
tlement, and upon the cause coming on for further directions, il 
was held by the Master of the Bolls that he was not at liberty to 
compel the continuance of the undertaking, or to make an order 
in substitution for it ; but that the husband ought to be discharged 
from his contempt on payment of the costs. '^ With respect," said 
His Honour, *'to compelling the undertaking to be continued, or 
making an order that no intercourse shall take place between the 
husband and wife, I am of opinion it would be contrary to every 
principle of law and equity, if I wei*e to do so in this case. It 
could only be done on one of two grounds, both of which are per- 
fectly untenable. One is, that I should use that as a means of en- 
forcing the payment of costs, which he must necessarily pay before 
he can be delivered from his contempt. The other is, that this 
Court should assume a criminal jurisdiction, by acting against him 
in pcBnam, and keep him in prison for some definite time,, to be 
ordered by me, because he has been guilty of a most flagrant con- 
tempt of court" 
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(By Alixakoeji Pitlung, Esq., Barrister-at-Law.) 



COURTS. REPORTERS. 

Queen's Bencli • • -2 Ellis and Bl. Part 5. 

3 Ellis and Bl. Parts 2 & 3. 
Common Pleas - - - 12 Common Bench. Parts 5 & 6. 

13 Common Bench. Parts 5 & 6. 

14 Common Bench. Parts 1, 2, & 3. 
Exchequer • - - 9 Exchequer. Part 5. 

10 Exchequer. Part 1. 



%♦ As one good effect of the inquiry by the Law Amendment Society into 
the subject of law reporting, we ought to notice the improvement which has 
since taken place. We are yery happy to observe that one of the complaints 
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iarmttly mmdm against what k called the rtgmlar series of reports, — delay in 
publicatioo — cannot mnr be urged : Messrs. Ellis and Blackburn, in .their last 
number, bring up the cases to the conuneocement of last term ; Mr. Scott 
includes the|irhole of the Common PleM cases up to Hilary Term; and 
Messrs. Hurlstone and Gordon giro us the vhole of the cases in the Court of 
Exdieqncr up to the middle of last term. 

1. Aanirsnee against Railvay Accident — Construction of Contract 3. Case 
— DefiMing Licence to act as Conductor under Metropolitan Carriage Act 
Si Club ^-Liability of Members of Managing Committee ~» Contribution — 
ETidenee. 4. County Courts ^Citj Small Debts Court ^ Conflicting Chums 
in Local Act 5. Fences — Railway Company ^- Obligation to make Fence 
between Railway and a Highway — Liability for Defect of Fences. 6. Ill^al 
Contract — Validity of CoTenant to receive Money due under. 7. Libel— 
Justifleation by A. on authority of written Communication preriously received 
from B. — Doctrine of Lord Northampton's Case (18 Coke, 1S3.)« 8« Master 
and Sei^ant «^ Liability of Railway Company — Acts of General Superin* 
tendant -*- Evidence of Authority. 9. Practice — Costs of Rule for New 
Trial when the Rule drops on cause shown, the Court being equally divided. 
10. Practice — Evidence^- Letter read on Cross-examination of Plaintiff but 
not put in. — 1 1. Practice — New Trial — Verdict for less than 20/. — Miscon- 
duct of Jury. 12. Shipping — Barratry by Master, being also part Owner. 
IS. Statute of Frauds — Contract above the Value of 10^ *-* Evidence of 
Acceptance. 14. Tort ~ Statute of Limitations — Fraudently concealing 
causes of Action until Statute begins to run. 1 5. Usage of Trade — Effect in 
controlling written Contract ^- Custom as to discount on Payment of Freight 

1. Theobald v. The Railway Passenger's Assurance 
CoiiFANr» 10 Exchequer^ 4S. 

Atturance against Railway Acctdentt— QnutrucHon of Contract, 

The plaintiff effected with the defendants a contract of assu- 
rance, which stated that the plaintiff was thereby assured by the 
"Railway Passenger's Assurance Company," in the sum of lOOOA, 
to be payable to his legal representatives in the event of death 
happening to the assured from railway accident, whilst travelling 
in any class carriage on any line of railway in Great Britain or 
Ireland ; and that a proportionate part of the 1000^ would be paid 
to the assured himself in the event of his sustaining any personal 
injury by reason of such accident. 

The plaintiff was travelling in a railway carriage to y and 

on the arrival of the train at the railway station there, and after 
it had stopped, the plaintiff, in stepping out of the carriage, without 
tuiy negligence on his part, slipped off the iron step, whereby he 
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sustained an injury : The Court of Exchequer heldi that thb was 
a "railway accident" within the meaning of the contract of aaau- 
ranee. 

Secondly, that the damage could not be estimated by the pro- 
portion which the ii^jury bore to the amount payable on loss of 
life. 

Thirdly, that the plaintiff was entitled to recover damages for 
the expense and suffering occasioned by the injury, but not for his 
loss of time or loss of profit. 

2. RoGSits ▼« MackamIRA. 14 Common Bench, 27-53. 

Cam*^Dtfi»eing LittM* towtm Ckmiiutmr yfmd» MHropoHtan Carriagt§ Act, 

The Court of Common Fleas in this case held, that the pro« 
prietor of a metropolitan public carriage employing a licensed 
conductor, is not justified in writing on his licence deposited with 
liim, pursuant to the 6 & 7 Vict, c 83. s. 8., the ground on which 
he discharges the conductor. 

The declaration stated that the plaintiff had obtained a licence 
as a conductor of metropolitan stage carriagesi under the 13 & 14 
Vict. c. 7. (which incorporated the provisions of the 6 & 7 Vict. 
0. 86.), and that the defendant employed the plaintiff as a con*^ 
dactor, and the plaintiff thereupon delivered his licence to the 
defendant (under the 8th section of the 6 & 7 Yict. c. 86. )» and 
that the defendant, whilst the licence was in his possession, mali*- 
ciously and wrongfully wrote in ink upon it, before he redelivered 
it to the plaintiff on quitting his service, the words, '' discharged 
for being \s. 4d. short," and re-delivered the licence with those 
60 written ; and by reason of the premises the licence became 
defaced and damaged, whereby the plaintiff lost employment. 
The defendant pleaded that the plaintiff as such conductor received 
I2s. 3d. on behalf of the defendant ; that it was his duty to 
account for that sum to the defendant; that he accounted for 
lOs. lld,f but did not account for or pay over the Is, 4d» residue, 
and was short of the said sum of Is. 4d.i that the plaintiff was 
dishonest and was discharged for being Is. Ad. short : wherefore 
the defendant wrote the said words, &c. : — The Court in holding 
the declaration good and this plea bad, observed that it was 
admitted in the course of the argument that the plea could only 
be good if the declaration were treated as complaining of a libel, 
and the plea as justifying it* The real complaint, however, was 
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of injoring the licence (the pLiintiff's property) by writing on it 
The statute enabled a magitiraie to write on the licence, but 
afforded no justification to the proprietor in doing so. 

3. Eabl Mountcashel v. Babbeb. 14 Common Bench^ 219. 

Ghi6 — lAdbilHi/ of Members cf — Manofpm^ Commiiiee'--' CoMirtbution—EffitUuce. 

The plaintiff and defendant were both members of the Colonial 
Club, and acted on the committee «of management; at the trial, a 
verdict was taken for the plaintiff, subject to a special case, which 
stated in substance that at a jneeting of the committee, at which 
the defendant was present, a resolution was passed that an imme- 
diate loan of 3000/. was requisite, and that the members of the 
club should be invited to guarantee the committee in consideration 
of their becoming liable for the loan. The defendant was after- 
wards present at a meeting of the committee, when a draft of their 
annual report was read and moved. At the general annual meet- 
ing which followed, and at which the defendant was not present, 
the report was read, and it stated that the committee were pre- 
pared, with the sanction of the meeting, and under the guarantee 
of the members, to borrow 4000/.; and a resolution was accordingly 
passed, empowering the committee to raise that sum. 

The defendant was afterwards present at a meeting of the com- 
mittee, when the foregoing resolution was discussed, and at a 
second general annual meeting where it was again passed. At a 
meeting of the committee after this (on the 3rd of August), at 
which the defendant was not present, arrangements were made for 
borrowing the 4000/. from the Commercial Bank. The loan was 
effected, and credited in the account of the club, transferred to the 
Commercial Bank from the London Joint Stock Bank. The 
defendant, who before this had signed cheques on the London Joint 
Stock Bank as a member of the committee, afterwards signed 
various cheques on the Commercial Bank, from which all the 
4000/. was drawn out. The Commercial Bank sued the plaintiff 
for the amount, and recovered judgment againt him, and he paid 
2,500/.: The Court of Common Pleas held, that the proceedings 
at the meeting of the committee of the 3rd of August were ad- 
missible in evidence against the defendant in the action for con- 
tribution, though he was not present ; and that there was evidence 
both of previous authority for the loan, and of subsequent ratifica- 
tion by the defendant, sufficient to render him liable. 
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4. Chaplin v. Levy. 9 Exchequer, 673. 

Cauniif Court --^ Citif SmaM DebU Court -^Comjlieiittff CZatmi tii Local Act, 

In this case, the question turned wholly on the construction of 
the City Small Debts Acts,^ which varies from the general County 
Courts Act; and the Court of Exchequer held, that where an 
action is brought in the superior court for a cause for which a 
plaint might have been entered in the City Court, under the act 
(15 & 16 Vict. c. 77.)> and the plaintiff recovers less than 20/., a 
certificate Tor costs must be granted ** forthwith." But if the 
sum recovered is between 20L and 501^ the judge may certify 
within a convenient time after the triaL 

5. Manchester, etc. Railway Company t. Willis. 3 Ellis 

& Bl. 663. 

Fences -^ Railway Company — Obligation to make Fence between Railway and a 
Highway — Liability for Defect of Fences, 

The Court of Common Fleas in this case held that the Rail- 
ways Clause Consolidation Act (8 & 9 Vict. c. 20. s. 68.), which 
requires a railway company to make sufficient fences " for sepa- 
rating the land taken for the use of the railway from the adjoin- 
ing lands not taken," imposes on the company the obligation of 
making a fence between the railway land and a public highway 
which was alongside of it. And that the liability of the company 
under this section is the same as it would have been at Common Law 
if they had been bound by prescription to repair the fence, — that is, 
that they are only bound to keep up Ihe fence as against the cattle 
of owners or occupiers of adjoining lands. Therefore, though the 
owner of cattle lawfully passing or driven along a highway may 
be considered as an occupier of it, and entitled to recover a com- 
pensation from a railway company whose land adjoins the highway, 
if through a defect in the fence between the latter and the railroad, 
occasioned by the negligence of the company's servants, his cattle 
get on the line and are injured; yet, if from the same cause such 
an injury happen to horses when straying on the highway the 
company are not liable ; for the owner of cattle so straying is not 
in law an occupier of the highway, and consequently, as against 
him, there is no obligation to maintain the fence. See Ricketts 

VOL. XXI. O 
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V. East and West India Docks and Binninghain Junction Railway 
Company, 21 Law Journal, C P. 201.; Fawcett v. York and 
North Midland Railway Company, 16 Qp B. Rep. 610. 



6. Fesheb y. Bbidges. 3 Ellis and BL 642. 

Itte/fal CoHtraOf VaBdiiy of—Covemant to teeure Mome^ dw tmder. 

This was an action of covenant on a deed dated 27 October, 
1849, whereby the defendant covenanted to pay the plaintiff 
630/. and interest and the defendant pleaded that, before the mak- 
ing of the covenant, it was unlawfully agreed between the plaintiff 
and the defendant that the defendant should sell, assign, and 
transfer, and the plaintiff purchase^ certain knds and houses for 
a certain sum of money, to the intent and in order and for the pur- 
pose, as the plaintiff at the time of making the agreement weU 
knew, that the lands should be sold by lottery, contrary to the 
statute (12 Geo. 2. c. 28. s. 1.); that afterwards, in pursuance of 
the said illegal agreement, the said lands and houses were conveyed 
to the defendant, and a part of the purchase money for the .same 
being unpaid, the defendant, to secure the payment thereof, made 
the covenant declared on. The plaintiff took issue on this plea, 
and on the trial a verdict was found for the defendant. A 
rule was thereupon obtained, and the Court of Queen's Bench 
held that the plaintiff was entitled to judgment, nan obstatite 
veredicto. On a writ of error brought on this judgment, the 
Court of Exchequer Chamber renewed the judgment below, holding 
that the plea was good, that after verdict it ought to be taken to 
mean that the covenant was given in pursuance of the illegal 
agreement ; and even, if not so understood, that the covenant could 
not be enforced, since it was given as a security for the payment 
of money due under an illegal contract. 

The Court of Queen's Bench held that this case was quite dis- 
tinguishable from Paxton v. Popham (2 Wils. 341.), and Light- 
foot, and Tenant (1 Bos. & P. 551.), where bonds to secure money 
arising from illegal transactions were declared void, inasmuch as 
there was nothing in the present case to show that the illegal 
object of the assignment of the lands might not have been 
abandoned, and a new contract entered into. Lord Campbell 
likened the case to that of a bond given by a seducer for 
past cohabitation, which is legal. Lord Chief Justice Jervia^ 
in delivering the judgment of the Court of Exchequer Chamber, 
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obsenred that the pleas showed a good defenoe, as it was dear 
that the covenant was entered into for the pajment of the purchase 
money. The covenant sprang from, and was the creature of, that 
illegal agreement; and if the law would not enforce that illegal 
contract, so neither will it allow parties to enforce a secaritj for 
purchase money, which by the original bargain was tainted with 
illegality. << If an agreement had been made to pay a sum of 
money tit consideration of future eohalfitatio% and aiter cohabita- 
tion the money had been unpaid, and the bond given to secure 
that money, that would be the same as this, and such a bond oould 
not, under such circumstances, be enforced*" 



7. TiDMAN V. AmsLiB. 10 Exchequer, 63. 

£t6e/— Jitffx/feafion by A. on authority of written Communieation pretfiouify received 
from B.'^DoehiM of Lord Northampttm** Caae, IS Cbile, 138. 

The declaration set out a libel on the plaintiff in the form of a 
pamphlet professing to be a copy of a letter from a Mr. and Mrs. 
Davies to the Directors of the London Missionary Society. The 
defendant pleaded that the libellous matter complained of was a 
true extract from the original letter of Mr. and Mrs. Davies, and 
defendant believed the same to be true. The plaintiff demurred 
to this plea, and the Court of Exchequer held the demurrer good, 
it being no justification for a libel, that the libellous matter was 
previously published by a third person, and that the defendant, at 
the time of his publication, disclosed the name of the person, and 
believed all the statements contained in the libel to be true. The 
Court expressed great doubts about the accuracy of Lord North- 
ampton's case [see note to Craft t^. Boite, 1 William Saunders, 244. ; 
Lewis V. Walter, 4 B. & Aid. 605.], and the Lord Chief Baron 
observed, '^ The doctrine in Lord Northampton's case» assuming 
it to be law, has never been applied to written slander, in which 
the repetition, by being niore largely circulated, produces a greater 
injury to the individual slandered." 

%♦ It must not be forgotten that the 12th book of Coke's 
Reports has been often spoken of as not so accurate as the rest of 
the Reports of Lord Coke, not having been published by him in 
his lifetime, but from his notes afterwards, see observations of Mr. 
Justice Holroyd in Lewis v, Walter, 4 B. & Aid. 605. The Re- 
port in the 12th Coke is as follows : — 

" As to the third point it was resolved, that if one hear such 

o 2 
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fake And horrible ramoars, either of the lung or of any of the said 
grandees, it is not lawful for him to relate to others that he hath 
heard L S. to saj sach false and horrible words ; for if it should 
be lawful, bj this means thej may be published generally, &c. 
And this doth appear by the said statute, viz., that the party shall 
be imprisoned until he find out the party who spoke them, which 
proves that it was an offence, or otherwise he should not be 
punished for it by fine (for this is implied), and imprisonment." 

It was also resolved, that the offenders at bar, if against them 
the proceedings had been by indictment upon these statutes, no 
j udgment could be had against them that they should be imprisoned 
until they found their author; for example, Grooderick did not 
relate to Dewsbury that he heard from Sir Richard Cox, but he 
related the same words as of himself, and for this no judgment 
can be given against him, that he should be imprisoned until he 
find his author ; for this that he ought to be indicted for the words 
which he himself did speak, and then, de non apparentibas et non 
existentibus eadem est ratio. When the indictment is general, 
without any relation to a certain author, the judgment, which 
always ought to be given of matter apparent within the record, 
cannot be that he shall be imprisoned, until he hath found his 
author. 

And it was resolved that if A. say to B., '^ did you not hear that 
C. is guilty of treason?" &c., this is tantamount to a scandalous 
publication: and in a private action for slander of a common 
person, if I. S. publish that he hath heard I. N. say, that I. 6. 
was a traitor or a thief ; in an action of the case, if the truth be 
such, he may justify. 

*< But if I. S. publish that he hath heard generally, without a 
certain author, that I. 6. was a traitor or thief, there an action 
for the case lieth against I. S. for this, that he hath not given to 
the party grieved any cause of action against any, but against him* 
self who published the words, although that in truth he might hear 
them ; for otherwise this might tend to a great slander of an inno- 
cent ; for if one who hath laesam phantasiam, or who is a drunk- 
ard, or of no estimation, speak scandalous words, if it should be 
lawful for a man of credit to report them generally, that he had 
heard scandalous words, without mentioning of his author, that 
would give greater colour and probability that the words were 
true in respect of the credit of the reporter, than if the author 
himself should be mentioned, for the reputation and good name of 
every man is dear and precious to him ; and a record was vouched 
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in Mich. 33 & 34 £d., and in the 30 Abs. pi. 10., and in the 
Exchequer, Mich. 18 E. 1. rot. 4. 

** Note that all the commissions of Ojer and Terminer give 
authoritj to inquire de iUicitis verborum propalationibus. Vide 
leflat. 5 B. 2. cap. 6 & 17 B. 2. cap. 8." 

8. Taff Vale Railway Co. v. Giles. 2 Ellis & Bl. 822. 

MaaUr and ServwU — Uabiiity q/* Raiboay Co, — AeU of General Siqterimien-' 
dent — Evidence of Authority, 

8. The plaintiff had some quicks which were carried at his ex- 
pense by the railway company to the N. station on their line. 
By the leave of F., a serrant of the Company, styled the genei*al 
superintendent of the railway, the plaintiff put them into a piece 
of ground of the company's adjoining the station to keep them 
alive. Afterwards, wishing to remove them, he applied to the 
station clerk,, who would not permit him to take them, but re- 
ferred him to F., who refused to let him have the quicks. He 
subsequently applied to B., the managing director of the Company, 
and met with a like refusal. The plaintiff thereupon brought 
trover against the Company, but offered no evidence to show what 
were the respective duties of the general superintendent or 
managing director of the railway : Held, that it was the duty of a 
railway company trading largely as carriers on their line, to have 
some servants authorised to give directions and act for the com- 
pany on all occasions as the exigency of the traffic might require ; 
that the jury might therefore infer that the general superintendent 
and managing director had authority to act for the Company in 
all matters in the course of the ordinary business of the company 
as carriers. 

Held, further (Farke, B. dubitante), that the jury might also 
infer that it was within F.'s power, as general superintendent, to 
grant permission to the plaintiff to put the quicks into the com- 
pany's land, and that his refusal to deliver them was an act within 
his ordinary business and bound the company, and amounted to 
an act of conversion by them. 

9. Dakset v. Bichabdson. 3 Ellis & Bl. 722. — Chilton v. 

Croydon Railway Co. lb. 

Practice — Costs ofJRtdefor new Trial, when the Rule drops on Cause shown, the 
Court being equally divided. 

In each of these cases a rule nisi had been obtained for a new 

03 
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trial, and on cause being shown, the judges were equally divided, 
and the rule was suffered to drop: the Court of Qaeen's Bench in 
the first case, and the Court of Exchequer in the second, laid 
down the rule of practice to be, that no costs of the rule could be 
allowed to either party. The general rule, Lord Campbell said, is, 
that '* the successful party is entitled to costs, and in the House of 
Lords, when the Lords are equally divided, the respondent is 
successful ; for a decision in his favour is made on the principle 
semper presumitur pro negante. But when this Court is equally 
" divided on a rule, there is no decision, and no successful party." 

10. Rawlins v. Chandler and others. 9 Exchequer, 687. 

Practice — Evidence — Letter read on Cross-examination of Plaintiff, but not 

put in. 

This was an action brought by the plaintiff for dismissing him 
from the appointment of secretary to the defendant's company 
without notice. At the Court the defendant's counsel, on cross- 
examination of the plaintiff, read a letter from him, which in 
effect answered his case, and then subriiitted that there was no 
evidence for the jury. He did not however put in the letter, and 
the jury gave a verdict for the plaintiff. On a motion to enter a 
verdict it was held that the court in banc, in considering whether 
there was evidence, could not look at the letter as part of the 
plaintiff's case, but under the circumstances a new trial was 
granted on payment of costs. 

11. Allum v. Boultbee. 9 Exchequer, 738, 

Practice -^ New Trial — Verdict for less than 20/. — Misconduct of Jury, 

This was an action for seizing and impounding the plaintiff's 
cow, in which the defendant justified under a distress damage 
feasant. The evidence at the trial was conflicting, and a verdict 
was returned for the plaintiff, with 20/. damages. The judge was 
dissatisfied with the verdict, and the court (dissentients Martin, 
B.) granted a new trial, on afildavlts, one of which stated, that the 
deponent, at a public house, before the trial was concluded, heard 
the jurymen discoursing among themselves on the subject of the 
cause, and that one of them said to one of his fellows, " The par- 
son (meaning the defendant) will get served out ;" and another 
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of the jarymen said to one of his fellows, " Toa will be for 
the parson." Two persons (one of whom had been examined 
at the trial) also deposed, that they would not believe the plaintiff's 
principal witoess on his oath. 

12. Jones y. NiOHotsoN akd another. 10 £xcheq. 28. 

Shijqtinff^^ Barratry bjf Matter being alto PaH^owner, 

The plaintiff, an underwriter, having, in October 1849, insured 
the defendant's ship and cargo from Monte Video to Valparaiso, 
the defendants, in April 1850, gave notice of the non-arrival of 
the ship, and the plaintiff thereupon settled as /or a total loss on 
the usual undertaking, that in case the ship were afterwards heard 
of, the plaintiff should be put on the same footing as if such 
settlements had not been made. The ship in question was char- 
tered to the defendants D. P. Moffat for the voyage from Monte 
Video to Valparaiso. D. P. Moffat was part owner of the vessel 
and sailed on the voyage as master, but instead of making for 
Valparaiso he proceeded direct to the Cape of Good Hope, and 
then fraudulently against the defendants and all others interested, 
sold the ship and cargo. The defendants only heard of this in the 
summer of 1851, and thereupon gave immediate notice to the 
plaintiff. The Court of Exchequer, in opposition to the dicta of 
several text writers (Philips on Insurance, voL i, p. 612. ; Ar- 
nould on Insurance, vol. ii. p. 832.) unanimously held that the 
conduct of D. P. Moffatt amounted to barratry though he was 
part-owner of the ship. Mr* Baron Alderson observed, " bar- 
ratry is a fraud committed by the master or mariners against the 
owners of the vessel. Though committed by the master and one 
of several owners, that would not make it the less a fraud on the 
part of the master. Then if the master be himself a part-owner 
and commits the barratry that is equally a fraud upon the other 
part-owners. Whenever it is a fraudulent act on the part of the 
master, it is barratry ; but it cannot be a fraudulent act when bQ 
is sole owner!* 

13. 'Holmes v. Hoskins. 9 Exchequer, 753. 

StatuU ef Fraud* -^CotUrad above the Value of 10/. — Evidence cf Aec^Ufme* 

The defendant verbally agreed to purchase of the plaintiff some 
cattle then in his field for 190/. After the bargain was concluded^ 
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the defendant felt in his pocket for his cheque-book in order to 
pay for the cattle, but finding he had not got it, he told the plaiur 
tiff to come to his house in the evening for the money. It was 
agreed that the cattle should remain in the plaintiff's field for a 
few days, and that the defendant should feed them with the plain- 
tiff's hay, which was accordingly done. The defendant afterwards 
refused to fulfil the contract, and on an action being brought for 
the price, the Court of Exchequer held, that there was no evidence 
of an acceptance of the cattle to satisfy the Statute of Frauds. 



14. The Imperial Gas Light and C5oke Company v. The Lon- 
don Gas Light Company. 10 Exchequer Reports, 39. 

Tort -^ Statute of Limitations '^ Fraudulently concealing Cause of Action until 
Statute begins to run, 

• The first count of the declaration charged the defendants with 
breaking and cutting the plaintiffs' gas pipes, and affixing thereto 
gas pipes of the defendants, so that the plaintiffs' gas escaped and 
flowed out of their pipes, and was wholly lost to the plaintiffs. 
The second count stated, that the defendants having so bored 
into the said gas pipes of the plaintiffs, and affixed gas pipes of 
the defendants thereto, and kept them so affixed for a long time, 
without the knowledge of the plaintiffs, so that large quantities of 
the plaintiffs' gas flowed out of their pipes ; the defendants mali- 
ciously contriving to prevent the plaintiffs from discovering the 
trespasses so committed till six years should have elapsed, frau- 
dulently and without the plaintiffs' knowledge, cut off from the 
plaintiffs' gas 'pipes, the gas pipes of the defendants so affixed 
thereto, and fraudulently and without the plaintiffs' knowledge, 
stopped and plugged up the gas pipes of the plaintiffs, where the 
gas pipes of the defendants had been so affixed ; by means whereof 
the plaintiffs were prevented from discovering the trespasses until 
six years from their commission had elapsed, and thereby the 
remedy of the plaintiffs by action became barred. 

There were also counts for the conversion of the plaintiffs' gas, 
for money payable for gas supplied and for money held and re- 
ceived. 

The defendants pleaded the Statute of Limitations as to all but 
the second count, to which they demurred, and tjie plaintiffs joined 
in demurrer. The plaintiffs replied to the defendants' pleas, the 
firaudulent concealment by the defendants' acts complained of sq 
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that the plaintiffd were prevented from discovering such tortious 
acts till more than six years had elapsed. To their replications 
there were also demurrers and joinders thereon. On the argu- 
ment of the demurrers it was held by the Court of Exchequer 
that the replications were bad ; the statute in all cases running 
from the time of the accruing and not of the discovery of the cause 
of action, though the reason of the non-discovery be attributable 
to the fraudulent act of the party charged; but that the second 
count disclosed a good cause of action, as it alleged certain 
wrongful acts in consequence of which the plaintiffs sustained 
damages. 

15. Brown v. Bykne. 3 Ellis & Bl. 703. 

Uwffe of Trade — Effect in controlling written Contract — Custom a» to Discount on 
Payment of Freight, 

This was a case stated by consent between the parties for the 
opinion of the Court of Queen's Bench under the new practice 
without any pleadings being delivered. The facts stated were in 
substance that the Messrs. J. B. Byrne & Co., of New Orleans, 
having shipped goods by the plaintiff's ship from New Orleans to 
Liverpool, received from the master a bill of lading expressing that 
the goods were deliverable at Liverpool to Messrs. Byrne's order 
or to assigns, he or XYiey paying freight Jive-eighths of a penny sterl' 
ing per pounds with 6 per cent primage and average accustomed. 
This bill of lading was duly endorsed and forwarded to defendant, 
who on arrival of the vessel at Liverpool offered to pay the 
amount of freight, less 11. I6s, 3d, for three months' discount 
allowed by the custom of Liverpi5ol. The custom of allowance of 
such an amount of discount on the freight of goods coming from 
New Orleans^under ordinary circumstances was admitted, hut the 
plaintiff contended it was not good in law, being inconsistent with 
the written document. The Court, however, held that this was 
not so, and gave judgment for the defendant. 

Mr. Justice Coleridge, in delivering judgment, observed ; " In 
all contracts as to the subject matter of which known usages pre- 
vail, parties proceed with the tacit assumption of these usages ; 
they commonly reduce into writing the special particulars of their 
agreement, but omit to specify their known usages which are 
included however as of course, by mutual understanding ; evidence, 
therefore, of such incidents is receivable. The contract, in truth. 
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is partly express and in writing, partly implied or understood and 
unwritten. But in these cases a restriction is established on the 
soundest principle, that the evidence received must not be of a 
particular which is repugnant to or inconsistent with the written 
contract. Merely that it varies the apparent contract is not 
enough to exclude the evidence ; for it is impossible to add any 
material incident to the written terms of a contract without 
altering its effect more or less. Neither in the construction of a 
contract among merchants, tradesmen, or others, will the evidence 
be excluded because the words in their ordinary meaning are 
used by the contractors in a different sense from that What 
words more plain than ^a thousandy *a week* 'a dayV Yet cases 
are familiar in which ^a thousand' has been held to mean twelve 
hundred; ^a week,' a week only during the theatrical season; 
* a day,' a working day. In such cases the evidence neither adds 
to, nor qualifies, nor contradicts, the written contract: it only 
ascertains it by expounding the language. Here the contract is 
to pay freight on delivery at a certain rate per pound ; is it incon- 
sistent with this to allege that by the custom the shipowner, on 
payment, is bound to allow three months' discount ? We think 
not. The written contract expressly settles the rate of payment ; 
the custom does not set this aside ; indeed it adopts it as that upon 
which it is to act, by establishing a claim for allowance of docu- 
ment upon freight to be paid after that rate.' 
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POSTSCRIPT. 

LORD DBNMAN AND LORD BEAUMONT. 

The Profession, the interests of Jurisprudence, the country, 
we may add humanity itself, have sustained an irreparable 
loss in the decease of Lord Denman. But we must defer to 
our next Number paying, or endeavouring to pay, to his 
memory the tribute so justly due. 

Another loss, though far inferior, has befallen the cause of 
Law Amendment, in Lord Beaumont, one of its most zealous 
and indefatigable supporters. With considerable talents and 
information, he possessed great activity and powers of appli- 
cation. On some subjects his opinions materially differed from 
those of the Liberal Party to which he belonged, especially 
on questions connected with Free Trade. He was accordingly 
chosen by the Protectionist Party to preside over the com- 
mittee on the burthens sustained by the landed interest ; and 
whatever differences might exist on the merits of that ques- 
tion, all were agreed that he discharged the duties of chairman, 
and partook in the labours of th^ inquiry with great ability, 
and also with strict impartiality. Some most important 
evidence was taken, particularly Uiatof Mr. J. Stewart, upon 
the effects of our bad law of conveyancing, in lowering the 
value of land, and every friend of legal improvement was 
satisfied that great service had thus been rendered to the 
cause. Lord Beaumont's attendance at the Law Aonendment 
Society was constant, and he distinguished himself at its 
general meetings. 



THE WAR AND THE LAW. 

The all-absorbing subject — the war — provokes the envy of 
men of peace. When a Chancery barrister is found ciureer- 
ing with the Staff of Lord Baglan, in the hottest strife we 
ever had, one may imagine how it is that Law is swallowed 
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up in War. It would be a curious, an interesting, and 
perhaps an useful inquiry, to ascertain why that Law, 
which governs all human interests, and which, in its ordinary 
exercise, is a constant plague or war, is not more cared 
for by the people at large. Not an individual, certainly 
not a family exists, which has not felt its scourge, — the 
scourge of technicality — the opposition to Equity — the 
denial of justice ; and yet, beyond a blind and vulgar abuse 
of lawyers and their bills of costs, how little thought does the 
English public give to Law, — what is good in it, what is the 
cause of that which is evil in it. While the public abuse and 
stand idly by, the lawyers themselves, to their honour be it 
spoken^ have been the unceasing amenders of Law ; to their 
disinterested exertions are due the greater part of the changes 
which have been made for many years past. Now and then 
it happens that a Fitzroy with a chivalrous vigour steps in 
and carries as it were by a coup de main that which the 
caution of lawyers hesitates about ; but generally the workmen 
have been the lawyers — the very craftsmen who are supposed 
to find their gain most in bad law. 

The real sinners are -^ first, the Statesmen of this country* 
who, by virtue of their position (so practical a one in the 
British Parliament and Government), conversant with interests 
of every kind and in every variety of operation, ought to be, 
and frequently are, excellent lawyers, but deterred by the 
technicality of English Law, have shrunk from dealing 
with it practically. That their labours might be useful was 
shown in the effect of the co-operation of Sir James Graham 
and Mr. Henley in the Chancery Keforms. And secondly. 
The People, whose slow imagination is another cause of back- 
wardness. They do not see war till it is in full operation ; nor 
cholera till it is decimating its population ; nor any possibility 
till it is realised. Death comes to them but once in their 
lives, so they think little of that^ and it is due to the enter- 
prising commercial activity of the Insurance Companies 
promising gains by the greatest calamity, profits by the rail- 
way accidents, that the greater number of the insurers have 
come to insure ; it is a good investments A suit in Chancery, 
an action at law, are dim spectres which they instinctively 



Postscript 205 

avoidy bat choose not to entertain in thought ; therefore, it is 
worth no indlviduars while to take measures to avert the evil. 
Hence Chancery abuses yet thrive. So people endure the 
burden on land in the shape of costly and technical con- 
veyancing arrangements, and the studied horrors of an 
auctioneer's conditions of sale. There seems, in short, to be 
about Law a mingled terror and indifference, — an universal 
avoidance, yet a cf^Uousness that defies explanation, except 
it be that it is a condition of human nature, that it should be 
under some tyranny or other, and that tyranny is in England, 
for want of a better, theLaw of the Land. We do not counsel 
a rash meddling with Law ; on the contrary, our effort is to 
ascertain the Law before we touch it ; still less do we counsel 
meddling with the true interests of our fraternity ; but we 
think we should gain far more by professional advocacy and pro- 
fessional agency, and by official and judicial service, worthily 
employed in the protection of the public and private interests, 
under a good system of law, than under bad laws that inflict 
much pain without corresponding good. 

But how shall we get out of the mire ? The lawyers ask 
the State to be allowed to assist in providing remedies for 
the grievances under which the profession labours in common 
with every interest, personal, proprietary, commercial, poli- 
tical, and parliamentary, simply from bad laws ; but charm 
ever so wisely as we may, the people and the government 
turn a deaf ear : so that they who engage in the task find 
themselves often in the position of the late Lord Anglesey, 
who in a gallant charge found himself far ahead of his force, 
and nearly in danger of being taken himself. 

Perhaps some of our physiological and psychological readers 
will assist us in the exposition of the causes of our difficulties 
— will explain how it is that the wisdom of Parliament mani- 
fests itself by making the worst possible laws — how the 
people grumble thereat, and yet with wonderful complacency 
permit the same sort of thing to go on without ceasing. 

Is it because, as the gallant and witty barrister to whom we 
referred at the head of this note, once said, the Parliament 
was like a stuttering tyrant, who could not express his wishes. 
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and wa6 endured on that account, since the profession was 
behind to give a safe interpretation. 

Do the People allow this state of things beoause'they are 
afraid that for tyrant Law, they should exchange tyrant Par* 
liament, and make the tyranny an easier thing than it now is 
for the existing tyrantj who has Parliament for its rival and 
its foe. 

Our honest belief is (with old George the Third), that the 
people know as much law as lawyers, but that the latter 
know where it is talked about, its mysteries and technicalities; 
Of interest, the basis of right, and of rights and obligations, the 
subjects of law, the commonest persons will be found to speak 
even with more substantial correctness than many lawyers. 
The other day a common man in Battersea Fields, speaking 
of the indulgence given by the Crown to the out-going 
tenants, said the Government are not like private landlords 
the farmers and such like ; they do not mind to give a Liberty ; 
no, correcting himself, not a Liberty, but a favour of this sort* 
From an illiterate man we should almost be surprised, in 
Cockneyland, to hear a distinction so well taken, but in the 
country, where real interests are more patent to everybody, 
th^ common language of such matters is singularly correct. 

Now what is wanted is, that all persons should be con- 
versant with Law in its essentials, — with interests, with rights 
and obligations, and the general scope of the means of pre- 
venting and remedying the mischiefs, that the passions of 
mankind bring in the region of Law matters ; by proper con- 
tracts, proper conveyances and assurances, proper registration 
of transactions, early and easy access to tribunals, and, finally, 
by a ready appeal to the High Court of Parliament for 
redress where the Law fails. 

Then it would happen that even a Lawyer would be looked 
upon as a friend and brother — that his services would not be 
deferred, like those of a physician, till death or destruction 
was at the door ; and the remuneration (as the employment) 
would be constant and readily accorded. 

As patriots, we think it desirable that we should really have 
a Common Law — a Law general in its application, commonly 
understood and universally accessible. Our witty friend's 
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truth should then be counteracted hj a popuhur jealousj of 
interference with the Law, whicli being just in its application 
and well appreciated, the people would not suffer to be lightly 
touched* The People^ Law, and Lawyers haye no essential 
antagonism, if the Public and the Parliament would assist 
the Lawyers in making all the improvements which Lawyers 
desire. 



COUNTY COURTS.— PAELIAMENTUM DOCTUM ET 
SUPRA DOCTUM. 

Since writing the remarks on Tribunals, Parliament, and 
the Statute Law Commission, we have received a portion of 
the evidence given before the County Courts Commission, 
We trust that this Commission will realise some of our 
recommendations. Is there not among its body one capable 
of writing a resume of the subject in relation to Tribunals at 
large P The portion of the evidence to which we refer, is 
that of Mr. Wilmore, Q. C, one of the County Court Judges. 
He goes, or is led into, a great range of questions. The 
principal of which are the fusion of all jurisdictions in the 
Local Provincial Court — Civil, Criminal, x Bankruptcy, 
Equity; — the creation (for the purpose of receiving appeals 
from the County Courts) of a Court in Banc, to consist of 
a number of County Court Judges, to form an intermediate 
rank between that body at large and the Judges of the 
Superior Courts, to which, as a means of elevating the lower 
judiciary, he recommends that the County Court Judges 
should be promoteable. He pleads for higher remuneration, 
both to the County Judges and the superior officers of the 
County Courts, and deprecates the levying of the black mail 
of fees upon the suitors of these Courts to create a fund for the 
maintenance of their judicial establishments, the Judges of 
the Superior Courts being supported out of the general funds 
of the country. He describes the itinerant as well as the 
judicial labours of the County Court Judge ; the want of 



208 Postscript 

libraries, the want of a Bar; the causes and considerations 
which lead to the abstinence from the use of Local Courts, 
and the preference of the Metropolitan. 

The suggestions of Mr. Wilmore are judicious, but we 
do not always coincide with his reasons, which point some- 
times to a larger, sometimes to a different remedy. We 
mention the topic at the moment as confirmatory of the 
position we have taken as to the importance of a general 
consideration, of Tribunals and their proper constituents, and 
the propriety of stating the mattera point by point, so that 
each may be considered on its own grounds, as well as in its 
relation with other points, and that all the suggestions and con- 
sideration may be so marshalled and collated, that they 
whose office it is to determine on their adoption, may find the 
preparatory and preliminaiy work of collecting and arranging 
the information done to their hand, and ready for use. 
Commissions are apt to pass over these very useful and 
necessary operations, and to usurp functions which are not 
theirs. More progress would be made in inquiries of this 
sort, if the method we recommend were uniformly adopted ; 
the right statement of a matter producing almost necessarify 
the right conclusions ; and, if the Commissioners think fit to 
adopt them, fully justifying them. 

It would sometimes be a good plan to take each proposition 
separately in the simplest form, and subjoin a mere list of 
the witnesses pro and con ; for half the people iu the world 
are waiting to know what the other half think. Sometimes 
Chancellors, fully occupied, only want to know how far the 
mass of sensible people concur, while it must be confessed 
that the waiters on Providence, the men of the Profession 
who are sitting on the footsteps of the judgment-seat, with 
eyes upraised, expectant of promotion thereto, are apt to 
wait till the legal Jove, dispenser of favours, makes known 
his sentiments. This courteous dallying between the great 
and the would-be-great, would be shortened, if our methods 
of exposition were better than they are. It is but justice to 
the Profession, to the Chancellor, and the prominent members 
of it to state that this sort of evil is in course of diminution, 
still it is an evil ; for matters sometimes admitted privately 
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have not always that free and open expression which is neces- 
sary for the success of truth. 

Our Doctum Parliainentura, so rich in numbers — may we 
not hope in learning and in moral daring — ought to be aiding 
and abetting our Minister of Justice^ in a systematic way. It 
is due to themselves to consider matters of Law Amendment 
more as jurists than as legal practitioners — holding, how- 
ever, firmly to the main institutions of our judicial system — 
but seeking to develope it, and to relieve it of the shackles 
to which it is subject. 

We account it one of the advantages of our judicial sys- 
tem that our chief justices are drawn from a class of men, 
whose powers must be more popular, or more popularised 
and universal than those of the chamber counsel or mere 
pleader, or even the advocate; but it is not to be denied that 
the class of men who have obtained access to Parliament, is 
not uniformly composed of men of that high order of power 
from whom the nation would desire to select their judges. 

The moral of our discourse is that we are entitled to ex- 
pect that the legal members of Parliament should address 
themselves to the higher, as well as to the technical considera- 
tions ; that they should be prepared to explain popularly and 
clearly to the House the principles even of details ; and to 
rescue the Profession from that imputation of narrowness 
which the Legislature is apt to impute to it ; and to show that 
the masters of the professional and technical appliances are 
also masters of those higher principles, which all men recog- 
nise as the principles of jurisprudence. 

One, two, or three men of our profession now in the House 
have signalised themselves by an open manful way of speak- 
ing there which has begotten respect and esteem : but with 
few exceptions our professional men do not take pains enough 
with the questions ; and it is remarked as a singular thing 
that in the last Session Sir W. Molesworth should have 
.made the speech on International Lajr which ought to have 
come from our body. 

We do not cast blame ; our object is to point attention to 
the evil, and to aid in the remedy, We wish to protect the 
profession from the imputation cast upon it by one of its 

VOL. XXT. r 
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chiefs (Lord OAinpbell)^ we will not say unjustly ; and to ask 
of our fellows in Parliament to remember the honour and 
distinction of our profession ; that having obtained a seat in 
Parliament^ they should show that they worthily represent 
it; and that they form a link between the legislatiye 
and judicial systems upon which depends their harmonious 
working. 

We do not regard of much account that members of Par-^ 
liament do not hold as many briefs as some others. Perhaps 
the qualities that go to make the Jurist^ and it may be the 
Judge, are not those which command the greatest amount of 
forensic success in these days; while on tho other hand we 
cannot but remember that men of the niost distinguished 
forensic success have contributed not the least to legislative 
success at times^ though^ we fear, but rarely. 

There are great difficulties we admits for the work which 
we recommend demands self-concentration ; association with 
men conven^nt with matters of this sort, while the Courts 
the Parliaments'^ aye and the social delights of the political 
clubs, and private society among the highest,^— absorb so much 
timcj and so wear down to respectable uniformity the best 
abilities ; that if a man have not spent his youth in the pre^ 
paration for this task^ it costs so much of inconvenient effort 
that he will rarely engage in it in mid-life. 

At this timCj however^ the materials are so rife^ and simply 
require collecting and grouping, which ought and may be 
done by the public agency at the public expense ; and the 
task is so indispensable, and so important, that we would fain 
hope that the frank, intelligent, and vigorous men on whom 
our critical eye now rests, will betake themselves to it. 

The aid of this publication will be more and more ad- 
dressed to assist in the higher walks of legal enterprise ; and 
we trust that the Law Amendment Society will not be slow 
to give its assistance in the attendant drudgery of the par- 
liamentary labours of the Representatives of the Profession. 
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THE PAST SESSION, ITS ACTS AND MISTAKES. 

By the help of an Improved Eidition of the Statutes ^ now 
issuing from the press, we are enabled to take a complete 
retrospect of the past Session^^^of its labours and its 
results. 

The edition is not a mere collection of statutes interesting 
exclusively to the technical lawyer, — it aims at giving to the 
general reader, and to the administrator, and to the official 
some notion of legislation of a more general character. Mr, 
Rogers, as one of the members of the late Commission for 
the Consolidation of the Statute Law, has evidently had his 
attention drawn to matters which the common lawyer is apt 
to close his eyes to. 

We do not altogether approve either of the arrangement * 
or of the working out; but it is better than any other set of 
statutes MTith which we are acquainted, and very usefuL It 
will, we trust, incite rival publications to make an effi)rt to 
escape from the formal and inanimate methods, dry, un^^ 
intelligent, and unintelligible, — yielding very lazy produce 
tions, really discreditable to our judgment, taste, and skill as 
authors, or even as compilers. 

In the present instance, Mr. Sogers has ventured beyond 
the beaten track, — 'has adopted an arrangement, which, 
though defective, brings out the Statutes from the disorder of 
a chronological series, and invites attention to the subjects in 

I Statutes, 1854 (17 St 18 Vict.)t oontaining all the publio general \9U of 
the Session : those relating to England are given in full, excepting such as re- 
late to the administrative functions of certain public departments, and which 
are earefiilly abridged; tlioie Acts which relate exelusively to Scotland, Ireland* 
the Colonies, and Dependencies respectively, are also carefully and fully abridgf4» 
Also, a review of the Legislation of the Session ; together with a table showing how 
far the Acts of the Session directly affect former Acts (for the purpose of noting 
up existing editions of the Statutes at large and indexes) ; and an alphabetical 
list of the local and personal and private Acto ; with a general index to tlMT 
Aets of the Session* Edited by John Warrington Eogero, £99., Barrister-at- 
Law. Wildy and Sons. 

» 1. The Crown ; 2. The Parliament ; 3. Finance ; 4. Public Economy ; 
5. Rights of Persons ; 6, Administration of CivilJustiee s 7. Criminal Law; 
8. Religion; 9. -Scotland; 10. Ireland; U. Coloniei and J>ap«nd«Qoiea, 
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a somewhat connected form. We trust that he will be en- 
couraged to pursue his efforts^ and will make his work a jet 
more complete realisation of his design with every succeeding 
year. 

The title-page, which we have cited^ gives so full an 
account of the contents of the work that we need not describe 
them here, but we would simply recommend the attention of 
the Profession to the work as an useful assistance for working 
purposes. 

It may not be amiss in this place to express a regret, 
which is shared by many members of the Profession, that so 
much of our periodical law literature should be devoted to 
imperfect editions of the Statutes, all executed in pretty 
nearly the same manner. Why should they not follow the 
ancient example of Abraham and Lot, not a whit less worthy 
of adoption because it is so ancient, and betake themselves in 
different directions to separate fields of useful exertion ? We 
believe that if each publication should adopt its own method, 
carefully avoiding what has been done before, each would 
have its own fair field, and the general result would be far 
better in itself, and unquestionably f^^r more useful to the 
public. It is painful to see so much good print and paper 
wasted so abortively. Let the Queen's printer give us one 
set of the Statutes, printed separately, so that everybody may 
class them according to his occasions, and let the different 
publications give us each another set ; not a verbatim et lite- 
ratim edition, nor a dry abridgment; nor a collection of 
marginal notes or outlines ; nor a hodge-podge of all of these 
methods ; but either a jurist's edition, or a judge's edition, or 
a procedurist's edition, or a pleader's edition, or a formulist's 
edition, or a proprietor's edition, or a merchant's edition, or 
some other edition, in some given range of view, and forming 
an abstract, logical and full, convenient and practical, of the 
provisions which the classes to which it relates are concerned 
to know. 

The novelties should be indicated ; — abolitions, new offices, 
new courts, new persons, new bodies of persons ; new rights, 
new remedies, new jurisdictions; — the very stuff of which the 
Statutes are made, not the mere husk and shells. 
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A mere abridgment is well nigh useless without such 
helps ; it is scarcely necessary to say that nobody should rely 
upon index or abridgment^ but upon all occasions upon which 
action is to be taken the Statutes, ipsissimis verbis, should 
be read. 

Bits of the sort of thing which is desirable are to be found 
every now and then, but they are not systematically used ; 
they fail, therefore, to give the idea, still less the whole idea, 
and less still, nothing but the idea. 

Much of the imperfection of this class of work is due to 
the greed of rivalry, and to the want of taste and judgment 
of the legal Mecaenas, the bookseller, whose capital furnishes 
the means. 

Till the law booksellers unite in some scheme of judicious 
legal publications, it is perhaps in vain to expect great im« 
provement ; but sure we are that the capital now expended 
on worthless repetitions of the same matter in every imper- 
fection of form would ensure every species of work which the 
Public and Profession need or would desire, in the very best 
form and that complete, and at the same time furnish for our 
junior fellows legitimate occupation and legitimate emolu- 
ment, which would sustain them through the weary tedium 
of their long legal minority. 

It is the office of a publication like this, to speak on a 
subject so important to the public and the professional 
interests, and we do bo without in the slightest degree 
desiring to diminish the profits of the bookseller, or of suc- 
cessful authorship. 

We must not conclude this short note without pointing to 
another illustration of the necessity of a systematic revision 
of the Statutes, which Mr. Rogers mentions at the close of 
the review of the Legislation of the Session. 

" It must, however, be noticed that the Acts by which these 
changes are effected, show too strongly that the draftsman had not 
sufficiently watched the effect .of concurrent bills upon the bill 
under his own immediate attention. This evil, which can probably 
only be remedied by submitting all bills to one uniform, system of 
revision, is most strongly exemplified in two of the most im- 
portant and most carefully prepared measures of the Session, viz., 
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the Merohant Shipping Act^ with its repealing Act, and the Oom- 
mon Law Procedure Act Bach was too evidentlj drawn without 
reference to the other, and the result is the following very singular 
blunder :-w. The Merchant Shipping Act gives the old equity 
jurisdiction to the Courts of Chancery in the case of the liability 
of shipowners without any notice of the Common Law Courts ; 
and the Common Law Procedure Act gives to the Common Law 
Courts the same jurisdiction as may be exercised by the Court 
of Chancery under the provisions of 53 Geo, 3. c. 159., an Act 
which, by the operation of the 14th section of the Merchant 
Shipping Repeal Act, had ceased to exist as a living statute, on 
the 11th of August, 1854, the day before the Common Law Pro- 
eedure Act received the royal assent; and this, although the 
53 Geo. 35. c. 129. had been in the list of the Acts proposed to be 
repealed by by the Merchant Shipping Bepeal Act during a large 
portion of the Session." 

Who IS the man in either House who will vindicate the 
want of due provision to obviate these mistakes? Who 
is the man who cannot, or will not, see the simple expedient 
for doing this work? Let any man of common ability, and 
with instructions as to the sort of mischief to be avoided, be 
appointed to watch the Act of Legislation, with fair means 
of doing so, and with the obligation of recounting next 
Session all the blunders that have escaped his scrutiny, and 
we should hear no more of them. What right have we to 
rail at railway directors for railway accidents ; at others for 
their frauds or miscarriages — when we sufFer year after year 
a continuance of mistakes such as these ? One loses all 
judicial patience in considering the topic. 

Will anybody assist us in erecting a moral pillory for all 
legislative delinquents, who, by act or default, commit, or suffer 
the commission, of such enormities ? We promise ourselves 
the pleasure, during our first fit of malignity, of inventing 
some species of torture for these outrageous Russians, Bad 
luck to them for their ignorance, for their indolence, and for 
their downright assurance in .uttering such false grammar» 
and worse sense. We will not say more just now, lest we 
should be in manifest contempt. But in sober seriousness, 
can nothing be done between now and the day of judgment 
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to rescue the people of England from the suffering annually 
inflicted upon them by these disgraceful escapades? 

If they were not the two most amiable men in the country^ 
we should be inclined to make the Lord Chancellor in the one 
House, and the Speaker in the other responsible for all ** the 
absurdity and nonsense which may come forth as the Act of 
the Legislature without question or remonstrance on his 
part" 

To make, however, a mild beginning, which may serve as 
a warning to other offenders, it may answer the purpose to 
begm with the learned and amiable Clerks Assistant of the 
House of Lords, or his learned and politic friend, the Chief 
Clerk of the House of Commons, whose shares in these 
doings should be far greater than the public or Parliament 
have yet thought of. 

Somebody should be charged with the responsibility in an 
unmietakeable manner, and the personages we have named 
seem to be marked out by their position for the first 
martyrdom. 
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ART. I. — THE LAST FRENCH CHANCELLOR,— 
ETIENNE^DENIS, DUKE PASQUIER. 

GREAT OFFICES IN THE FRENCH MONARCHY. 

From the very earliest time down to our days, we find in 
France the aristocratic element divided into two distinct 
branches ; the knightly or chivalrous, and the legal nobility, — 
noblesse dCepee^ and noblesse de robe; into these two channels was 
poured perpetually the tide of what in southern countries is 
entitled i/i£e blood,^ From the sixth to the seventeenth century, 
the former is represented by the High Constable, the second 
by the High Chancellor. That the first origin of the title of 
Grand Connitahle is to be discovered in the words comes 
ito^zeZt (Head of the Stables, or Master of the Horse) — of 
this there can be no room to doubt ; but that the office soon 
surpassed in importance and in dignity the mere name — for 
this we have the authority of Gregory of Tours, who in- 
stances a Comte-de-TEtable made Duke of Burgundy by 
Child^ric L, for having commanded the royal armies. For 
about nine centuries the Grand Connetable continued to 
wield a power and authority inconsistent, we should say, 
with his merely official attributes; but in the middle of 
the fourteenth century, under Philip VL, he rose at once 
and avowedly to what might be styled the supreme mili- 
tary command of the kingdom. He had everywhere, and 
on all occasions, precedence of the princes of the blood; 

' The Italians say sangue azzurro, and the Spaniards sangre azul, to mark the * 
notion of pure patrician descent. 

Vol. XXI.— Fbb. 1855. Q 



218 French Chancellors. 

these princes, as well as the Marechaux de France^ were 
under his positive orders in time of war ; and, unless, indeed, 
we refer to the extraordinary position of the Maires du Palais 
under the earliest French kings, we shall not easily find in 
history, a parallel for the terrible Lord High Constable, who 
was keeper of the King's sword, as the Lord ^igh Chancellor 
was keeper of the King's seal. It is scarcely necessary to 
remark that the Connetabhy preceding even the members of 
the roysd house, had the pas, as it was called, over all officers 
of the state; but this one exception admitted, at the head of 
all other dignitaries of the realm came by right the Grand 
Chancelier de France. 

As with the High Constable, so with the High Chancellor, 
the real importance of the office grew little by little to be 
quite out of proportion with the attributes originally marked 
out. In the very early times he is styled CancellariuSy or 
Notarius, or Amanuensis, and till Charlemagne, does not sign 
any public acts, which are all signed in the King's own hand^ 
and only countersigned, attested as it were, by the Chancellor. 
From the aera of the Carlovingians downwards, this changes, 
and we then find all edicts, laws, charters, &c. composed, 
written, and signed by the Cancellarius, and by him sent 
(the seal and monogram of the sovereign being affixed 
to the ecclesiastical or judicial authorities, to be by them 
promulgated. In the middle of the eleventh century Philip L 
began the foundation of what is to this day termed the style 
de Chancelleries and introduced the custom of having every 
act or charter witnessed by the four head servants of the 
Crown, — the High Constable, the Grand Master, the High 
Chamberlain, and the Grand Cup-bearer. The precise 
formalities, and conventional terms employed, we may say 
until the Revolution of 1789, were more or less established 
towards the end of the fourteenth century, and between the 
styles of the Chancery Acts under Charles V. and Charles VL, 
and those of the days of Louis XIV. and Louis XV., there 
is far less dififcrence than might perhaps at first be supposed. 

One fact is worthy of remark ; namely, that in the birth of 
, the French monarchy, as in the 4ays of its decline, the prin- 
cipal importance of the Chancellor depended upon hie notarial 
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functions. Under the Frankish sovereigns, the Clotairee 
and Childeberts, whose well-authenticated acts are carefully 
preserved in the various provincial archives of France, the 
future head of all judicial powers, was chiefly useful as a sort 
of registrar; as, under Louis Philippe d'Orleans, it was to 
his necessary attributes as Royal Nuiary that M. Pasquier 
owed his nomination to the High Chancellorship, — a dignity 
abolished by the Revolution, parodied rather than restored 
by Bonaparte, and thought to be wholly swept away by the 
events of 1830, Louis Philippe, with all his great qualities, 
was more attached at heart to certain prejudices of his race 
than the vulgar could be aware of, or than indeed was worthy 
of him ; and, descendant of Louis XIV. as he was, the idea 
of the marriage of his eldest son being solemnized without 
any of the pompous contracts and announcements of former 
times, displeased him almost as if he had been an ordinary 
Bourbon. He accordingly named the Baron Pasquier, Lord 
High Chancellor of France ; and, at the nuptials of the Due 
d'Orleans with the Princess of Mecklenburgh-Schwerin, had 
the wonted repetitions of " tres-haut et tres^puissant Seiffneur,^* 
«nd tres'haute et tres-puissante Princesse,^ with the sonorous 
technicalities of the etiquette laws of the seventeenth century, 
transferred to the practical and unceremonious nineteenth. 

M. Pasquier was, since 1830, President of the Chamber 
of Peers ; therefore, politically, he gained nothing by his new 
title, which also was unable to afford him any increase of 
judicial authority, as, for many years already, the offices of 
Garde des Sceaux and Ministre de la Justice^ united together, 
-had divested the Chancellor of his magisterial and legal 
supremacy. We are, therefore, perfectly exact in saying 
that the French Chancellors begin and end as registrars and 
notaries. The glory attaching to the title spreads over what 
may be called the parliamentary portion of French his- 
tory, and sheds its lustre over the 16th, 17th, and 18th 
centuries, commencing with the illustrious Michel l.'Hospital, 
and ending with Maupeou, after bequeathing to undying 
fame such names as those of Siguier Sillery, D'Aligne, 
Matthieu Mol^, Lamoignou-Malesherbes, and D'Aguesseau. 
Few things would be more amusing, if our limits would 
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allow of such a digression, than to follow certain old French 
authors in their researches touching the privileges and cus- 
toms attached to the Chancellor's office : Jean Joayenel des 
Ursins, for instance, who dedicated to his younger brother, 
Guillaume Jouvenel, the Chancellor of Charles VII. and 
Louia XI., an elaborate treatise I>e T Office de Chancelier de 
France^ in which, among other details, we, find the proof of 
how sorely the patience of the above-mentioned functionary 
was sometimes taxed by the wilfulness of his royal master. 
** I have known Chancellors," says -J can Jouvenel, speaking 
in his quaint style of discussions arising from the reluctance 
to affix the Great Seal to letters or acts, ^* unreasonable and 
strange," but agreeable to the King, — "I have known 
Chancellors who habitually wore a ring (annulum aut aliud 
8ignum\ upon which they adopted the custom of obstinately 
fixing their eyes whenever they felt themselves likely to 
yield to anger or impatience." 

As remuneration for the very heavy duties of his office, 
(and we must bear in mind that almost from morning till 
night ^ he was engaged in the business of the Chancery, or 
in that of the King's council), the Chancellor received per 
annum, 2000 crowns, of fixed salary, and 2000 more as a 
gift, without counting *^ presents fonr times a-year, and in 
winter, cloaks and head-gear." Besides this, observes Denys 
Godefroy, a writer of the time of Louis XIV., *' he had five 
dozen of loaves, three gallons of wine, a fat capon from the 
King, two from the household, six fowls, and fish on fast 
days, added to no small quantity of wood for firing." 

Under Charles VII. (in the middle of the fifteenth cen- 
tury), the vast importance of the Chancellor, both politically 
and judicially, was established by the fact of his being already 
President of the Grand Chamber of the Paris Parliament ; 
and to have a notion of the real strength and greatness of 
this latter institution, it will be sufficient to consult almost 
any historian, but more particularly Le Laboureur, in his 

* After the business of the day, which was considerable on account of the 
concentration of authority in the Chancellor's hands, he was obliged erery 
evening carefully to prepare what was likely on the morrow to come before the 
Court or the King alone. 
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Histoire de la Pairie de France^ et du Parlement de Paris, 
wherein he expressly says : ** The first and most illustrious 
of the attributes of a king of France is his position as a 
judge — he is a judge before he is anything else^ and for this 
reason the Parlement de France ^ is all but the perfect equal 
of royalty, being hardly posterior to it, since its establish- 
ment was the first gift of the sovereign to his free people who 
asked him for laws.^' 

In this respect, therefore, the Chancellor was really the 
representative of the King, and, when Richelieu's policy had, 
in 1627, abolished the High Constable's office, there remained 
at the head of the whole hierarchy of French dignitaries, 
inferior to the Sovereign alone, the Grand Chancelier de 
France. Until the reign of Louis XIL, however, when 
Guy de Kochefort immortalised himself by the reforms he 
brought about in the Chancery Office, and by his excellent 
organisation of the Grand Conseil, there seems to have been 
BO small cause of complaint afforded by the conduct of the 
Courts, and by the way in which matters were administered 
in the Chancery department. The following passages, ex- 
tracted from an appeal addressed by Jouvenel des Ursins to 
Charles VIL, in the year 1450, may not be altogether un- 
interesting to our readers, as showing how often the same 
kind of institutions lead to a development of the same 
defects, even when around them are grouped the differing 
circumstances of country, climate, language, and national 
habits and character. "In former times," says Jouvenel, 
'* proceedings were commenced in the Courts, whether in 
winter or summer, at seven o'clock in the morning, and of 
necessity were all parties concerned required to be present ; 
now-a days I am advised that eight o'clock is long struck 
before the advocates are called, and that even* when the 
President has announced the opening oC the pleadings, » 
scarcely more than five or six lawyers will be about him I 
These gentlemen, too, as I am assured, are far oftener occu- 
pied with their own affairs, or those of their friends, than with 

' The ParUmeni de JFUrtt had the privilege of styling itself Parlement de 
France, or Cour de France, when formed into a Court of Peere. The birthright 
of every peer was to be judged only by the Grande Chambre de Paris. 

Q 3 
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what concerns the common weal. Another terrible fault that 
I have also been well apprised of is, that the advocates are too 
prolix in their pleadings ; this should be well looked to and 
remedied 1 " * To crown his list of grievances, Jouvenel 
exclaims, *^ It is univereallj objected that in these said Courts 
causes never end, but become immortal I " 

A very few words more will conclude the remarks into 
which we have allowed ourselves to be drawn apropos to the 
last Chancellor of France, and which remarks would fill 
volumes if any of the thousand details of the subject were to 
be studied and explained. 

The Chancellor's office is by many years older in date than 
that of the High Constable. The latter does not leave any 
trace in history until about the year 570 ; whereas, with 
Clovis, in 500, we find Aurelianus, Cancellarius or Notarius, 
From this period until 1792, when the title of Chancellor 
was exchanged for that of Minister of Justice, Keeper of the 
Seal of the State {Garde de Sceau de'TEtat\ we find through 
a period of twelve centuries the highest judicial dignity in 
France allied to names as hostile to each other . as they are 
often in themselves illustrious. Duprat and THospital, for 
instance, Matthieu Mol4 and Marillac, Michel Letellier and 
D'AguesseaUj and — more fully still to exemplify the caprices 
of fortune — Louis XIV. and Danton ! Yes I the Great 
Seal of France was held equally by the hand of the Bourbon 
prince, in whose person the highest pitch of his house's splen- 
dour was attained, and by that of the misguided zealot whofefe 
violent attacks mainly contributed to hasten that house's 
bloody fall. This requires explanation. The Keeper of the 
Seals was not always Chancellor, whereas the Chancellor 
was always Keeper of the -Seals, unless some accidental 
cause interrupted the exercise of his duties. This was not 
unfrequently the case, especially during the last three cen- 

' Jouvenel does not limit his objections here. He goes further. ** It is 
Affirmed/* observes he, " that when the Cotjrt goes into committee {des commis- 
sions) all its members try only to prolong matters, in order that there may be 
more days to be paid them ; and in the said affair of payment they are reputed 
to be very exacting. When they have to examine prisoners at the Conciergerie 
they ask for fees, though they are put to no expense, the prison being in Paris. 
All this, it is argued, bad not used to be." 



Duke Pasquier.^ 223 

turies of the French monarchy. The Chancellorship lasting 
the whole lifetime of him who held it^ one only measure could 
be adopted should he displease the sovereign, or from any 
other cause become himself incapable of retaining oflSce; 
this measure consisted in immediately detaching from the 
higher dignity the Keepership of the Seals. In such cases 
the Chancellor was prevented from discharging his public 
duties, often banished, and a Garde des ifceaux was named, 
who might be changed at the sovereign's pleasure. In this 
way the labours of the Chancery department were accepted 
by some of the most illustrious personages in France, who, 
notwithstanding, never bore the title of Chancellor. Thus 
the Cardinal de Vendome (Charles de Bourbon) in 1589, 
Villanoeau in 1616, the ConnStable de Luynes in 1621, and 
Matthieu Mol6 in 1561, were all virtually Chancellors, 
though they could not bear the title. At the death of 
Pierre Seguier in 1672, Louis XIV. took upon himself for 
some months the custody of the Seaht, resigning them later 
to Etienne d'Aligne, whom he retained two ye^irs as Garde 
des Sceauxy before conferring on him the higher rank of 
Chancelier de France. This example was Allowed also by 
Louis Xy., but during a far longer space of time. Between 
the retirement from office of Lamoignou de Malesherbes in 
1754-5, and the elevation to the Chancellorship of Rene de 
Maupeou (the father of Nicolas de Maupeou) in 1763, the 
King himself held the seals during upwards of four years 
(from 1757 to 1761). Thirty years later (in 1791), a law 
having awarded the custody of the Seals to the Minister of 
Justice, the Montagnard Danton became possessed of the 
important trust. Since then, the Chancellorship has neither 
been necessarily separated from the Keepership of the Seals, 
nor forcedly joined together with it; for Cambacer^s, named 
Minister of Justice in 1799, was afterwards Arch-Chancellor 
of the Empire, and Keeper of the Seals ; whilst M. Pasquier, 
in 1837, was made Grand Chancellor by Louis Philippe, 
having nothing whatever to do with either the seals or the 
administration of justice, beyond what had belonged to him 
previously as President of the Chamber of Peers, and Chief 

Q 4 
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Magistrate of that Chamber when transformed occasionally 
into a State Tribunal. 

From AurelianuB^ the first Chancellor of France, to the 
Se volution of 1793, 197 individuals succeeded each other in 
the discharge of these high functions, forty-two of whom 
were acting Chancellors without the title, and termed simply 
Gardes des Sceaux, Out of this long list seventy-three were 
ecclesiastics, two popesS ten cardinals, twenty-three arch- 
bishops, twenty-six bishops, two Englishmen', one Italian', 
two kings^, one physician^ one Minister of Police^ and one 
regicide,'' 

From the equal degree of honour and consideration awarded 
from the earliest ages (as we may see) in France to the gown 
and to the sword, it became natural enough that particular 
families, or races whole and entire, should consecrate them- 
selves either to one or the other of these two branches of the 
public service. Thus we find names that for several centu- 
ries have rarely ceased causing themselves to be represented 
at the bar or in parliament ; and la robe^ as it is termed, 
seems a sort of moral obligation upon the descendants of 
such houses as those of Mol6, Seguier, Talon, d*Aligne, or 
Pasquier." 

The subject of these pages belongs eminently to this cate- 
gory of persons whose sole name is a kind of destiny. Etienne- 
Denis Pasquier could not be other than what he was, and 
is ; perhaps the last, certainly the most complete representa- 
tive of those ancient and honourable families, specially 
designated in France under the name of families Parlemen'^ 

* Gerbert, the famous tutor of King Robert II. (996), Pope under the name 
of S)^lTi>ster II. ; and Rogier de Beaufort Turenne, Pope Clement VI. (1342). 

' Fridegisius, Chancellor of Louis le Debonnaire, and Thomas How, named 
by Henry VI. (1446). 

* Ren^ de Birague (1570). 

* Louis XIV. and Louis XV. 

* Adam Furn^e, physician to Charles VII. and Louis XI. (1499). 

* Voyer d' Argenson, Lieutenant- General de Police (1718). 
' Danton (1792). 

' Tliis is still more the case in the proTinces, where the parliaments were 
almost universally composed of and presided over by the same families for 
•succeeding centuries. Witness the Bastards and Catellans at Toulouse, and 
numberless others. 
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tairesy and the pacific lustre of whose fame is indissolublj 
attached to the upright maintenance, and often to the coura- 
geous defence, of the laws and liberties of the land. It has 
often (and not inaccurately) been averred that the French 
are a nation wanting in public virtue and civic valour ; but 
the examples to the contrary that the history of France can 
show, are to be found exclusively in the class to which we 
refer. Numerous and most admirable are the acts of calm 
unostentatious heroism chronicled in the parliamentary and 
magisterial annals of France; and we do not exaggerate 
when we repeat that there alone are to be discovered proofs 
of that quiet dauntlessness, and incorruptible integrity, on 
which we in England set so high a price, and to which 
(thanks, perhaps, as much to our national institutions as to 
our national spirit) we have been so long and in such various 
circumstances repeatedly accustomed. 

M. Pasquier belongs to the family of that famous Etienne 
Pasquier, who, though at Tours, together with a handful of 
brother magistrates, he refused to desert the King for the 
rebellious and menacing liffue^ yet could never be brought to 
favour any royal caprice, and resolutely undertook to defend 
before Parliament the cause of the town of AngoulSme, re- 
sisting the will of the Sovereign, who had arbitrarily and 
illegally made it over to his brother as a gift. Through 
Etienne Pasquier's known and well attested descendants (son 
and grandsons), we arrive at the first years of Louis XIV., 
whilst through the father, grandfather, and great-grandfather 
of the present M. Pasquier, we attain to the last days of the 
same monarch. There, the connecting link to prove the 
direct descent fails, though the collateral relationship is amply 
established by identity of baptismal names and of arms 
throughout, and by family papers, ai^d traditions. 

Etienne-Denis Duke and Baron Pasquier was bom in 
Paris, in the year 1767, and when the Revolution of 1789 
broke out, had already, though but a very young man, com- 
menced his career as a Conseiller au Parlement His grand- 
father and father, had both held parliamentary offices ; and 
the latter, Etienne Pasquier, dragged before the revolu- 
tionary tribunals, was condemned to death, and beheaded on 
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the 21st of April, 1794. The Es-Chancellor himself was 
educated at the College of Millj, an institution renowned 
amongst those of France for carrying instruction and religi- 
ous principles to the same degree of elevation. The youthful 
lawyer did not wear his parliamentary robe above four 
years ; but the early impression left by the debates of that 
last Parliament of Paris, which ended in the convocation of 
the States General, gave to his whole political career and 
conduct a certain tone of reserve and dignity very unlike 
what has characterised French statesmen of a more modern 
date. In 1793, all was swept away ; and with monarchy 
and the Court, with aristocracy of every kind, with habits of 
refinement, and respect for intellectual superiority, was also 
destroyed that parliamentary influence whose noblest and 
most constant action had ever been the defence of the liber- 
ties of the nation against the encroachments of royalty. M. 
Pasquier's first act showed the traces of that civic energy 
peculiar, as we have already said, to the class to which he be- 
longed. Quietly and unostentatiously firm in the midst of 
the revolutionary hurricane, he did not emigrate, but re- 
mained exposed to the brunt of the storm that had swept 
away what was nearest and dearest to him on earth. His 
name was sufficient to point him out to the blind persecutions 
of those to whom every historical distinction seemed a per- 
sonal offence, and it was consequently one of the first set 
down upon the lists of proscription. At twenty-six years of 
age he was thrown into the prison of Saint Lazare, whence the 
close of the Reign of Terror, the 9th Thermidor, delivered, 
him together with so many others. The restitution of their 
possessions to the so recently condemned, restored M. Pas- 
quier to an independent existence, and he retired to his family 
estates until the violent but effectual re-establishment of 
order by Bonaparte on the 18th Brumaire opened fresh pros- 
pects to all who desired, and thought themselves capable of> 
active service. 

We are perfectly aware of the reproaches that have 
been, and are still daily, addressed to all who in France 
have changed masters or opinions, and more especially 
to those whom marked favours received from one govern- 
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ment appeared, as it were, to bind down to inflexible aliena- 
tion from, if not direct opposition to, every other; but, 
whatever blame may, from a certain point of view, be ap- 
plicable to such persons (and this question we will examine 
afterwards), it decidedly is not, and could' not be, so at the 
period we allude to. The frightful catastrophe of 1793 had, 
we believe, in men's minds of every party, rendered the bare 
notion of any future royalty a dream. To what end France 
might be tending, or what form of government she might here- 
after adopt, these were mere subjects for speculation ; but of 
all impossibilities the greatest seemed to every one the 
return of a Bourbon prince to power. Whatever, therefore, 
might have been a man's attachment to the former dynasty, 
what ever even the weight of gratitude he might owe to its 
various members, all identification of its interests with the 
future current of French politics must have necessarily ranked 
amongst those events, for the prediction of which a^^Aa^/?«riorf, 
without the gift of prophecy, mental disease could alone 
account. Until Bonaparte's first crime, the assassination of 
the Due d'Enghein, had revealed his own preoccupation 
respecting the Bourbon race, and until his ambition had 
inspired all Europe with alarm, after his usurpation had 
proved the easy submission of France to any despotism, — un- 
til these successive modifications of public opinion had taken 
place, we do not believe that even Louis XVIII. himself — 
the first, perhaps, whose really eagle eye distinctly saw the 
road opening from Mittau to the Tuileries — adverted to 
the remotest chance of a son of Henri IV. and Louis XIV. 
ever setting his foot again on the Frfench soil. Hundreds, 
thousands, may have regretted, did regret that this was the 
hopeless case ; but no one ever dreamed of calling the fact itself 
in question. Regrets for the past form of government might 
be natural and honourable, but they were necessarily con- 
demned to sterility. Thei e can be no room for a doubt that 
in the year 1800, at the 18th Brumaire, after the massacres 
of the revolutionists, and the base corruption of the Directory, 
— the young general of the army of Egypt appeared to the 
eyes of all in the light of a saviour. What matter if to 
restore order he used arbitrary power, and if he corrected 
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injustice by aggression? The majority was too great of 
honest men oppressed^ for the avenger of their oppression not 
to be their momentary idol ; nor was it till years after, when 
to acts of lawless tyranny timidly borne was added, as a sort 
of corollary, the Coup d'Etat of Saint Cloud, nor until the 
whole word despotism was spelt, that the people then read 
its initial letters in the 18th Brumaire. At the moment of 
bis dispersion of the Conseil des cinq cents, Bonaparte was 
approved, supported by every man of any worth in France, 
even those brought up from infancy with the late royal 
family ^, or those whose traditions united them ii'revocably 
to the maintenance of the country's liberties and laws. 

One inaccuracy is to be remarked in all the biographies 
hitherto published of M. Pasquier ; he is represented to have 
entered the Council of State as Auditor merely, which is the 
lowest step in the official scale. This is incorrect ; and his 
conduct on the occasion proves so well his personal dignity, 
that the details of it should be given with due correctness. 
Appreciated by the Arch-Chancellor Cambacerfes, who, like 
his master, was particularly glad when any individual merit 
showed itself allied to a name of ancient renown, M. Pasquier 
was one day named Auditeur au Conseil d^Etaty together 
with Messrs. M0I6 and Portalis. He declined to accept, 
saying that a man who had had the honour to be Conseiller 
au Parlement de Paris could not descend to the rank of 
Auditeur au Conseil iEtat, His refusal and its motive were 
made known to the Emperor, who immediately exclaimed, 
" he is right ; let him be made Maitre des Requites.^^ His 
nomination took plac^ forthwith, whilst Messrs. Mol^ and 
Portalis (by twelve or fifteen years younger than himself) 
continued to hold their awarded rank as Auditors of the 
Council of State. This was in 1806, when M. Pasquier was 
in his thirty-ninth year ; but we must reflect that under the 
reign of silence and compression established by Napoleon, 
the Conseil d'Etat alone represented what, in times both 
before and since, were the different theatres whereon states- 
manlike activity could play its part. What the Parliam'ents 

> See the History of M. de Narbonne in M. Villemain's Souvenirt Con- 
temporaint. 
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of France had been^ what her Chambers were to be, the 
Council of State was, up to a certain degree^ under the 
Government of the empire. It was the concentration of 
the political force tolerated by the sovereign ; that, beyond 
which, be it well understood, he did not allow it to expand, 
but within which he was content that it should be deve* 
loped. 

After four years^ hard work, during which he had con- 
stantly distinguished himself by his clear-headedness, mode- 
ration, and business-like aptitudes, M. Pasquier was ad- 
vanced to the then much coveted post of Councillor of State ; 
and shortly after raised to the dignity of Procureur General 
du Sceau et des Titres. When the burning of the Hotel 
Schwarzenburg, which cast such a gloom over the nuptial 
festivities of Napoleon and Marie-Louise, had (somewhat 
unjustly as many people thought) caused the disgrace of 
,M. Dubois, the Prefect of Police, M. Pasquier was called to 
the dischai*ge of the most difficult and delicate duties at- 
tendant upon the nomination to this important situation. 
During the period from the Empire to the Restoration, the 
department of the Police was divided into two distinct 
branches, the Ministry and the Prefecture. The former was 
of a more strictly political, the latter of a more municipal 
character. Still the very name alone recalled the existence 
of functions which, separated from an unusual sharpness of 
perception, must become useless, and which, unless allied to 
conscientiousness and benevolence above suspicion, too easily 
grow to be odious. Volumes would perhaps be spent in vain 
in the attempt to explain to an English public the absolute 
necessity in most continental societies of such a functionary 
as the Prefet de Police. It is not our present object to enter 
into any such explanation ; suffice it to say that no part of 
M. Pasquier's long career is more honourable to him than this, 
for none was surrounded with such difficulties. Whatever 
his enemies (and they are numerous and to be found in all 
parties) may have alleged against him, they have found in 
this period of his life no spot whereon to fasten their censure. 
For four or five years the ex-Chancellor of France was Pre- 
fect of Police under the most despotic and most suspicious 
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government modern Europe has ever witnessed ; and whilst 
during the possession of his arduous office, affording by his 
assiduity and intelligence ample satisfaction to those he 
served, he forced, when retiring from it, even political enmity 
to admit that his fame was unblemished, and that his active 
administration had not left a trace even of incautious zeal. 
Those who know what party spirit is in France, will appre- 
ciate the value of this, and learn how to prize the modera- 
tion and impartiality, the kindness of nature, but, above all, 
the delicate tact, of M. Pasquier. As de facto first magis- 
trate of the town, as the archregulator of the city's whole 
economy, all opinions agree that no services can surpass 
those he rendered by his administration from 1809 to 1814 ; 
and probably if those who have succeeded him since, would 
consult the mass of valuable documents left by him at. the 
Prefecture of Police, they might be surprised at the very 
little left them to alter, and at the great deal Jeft them to 
learn. Napoleon, who, whatever his defects, was, as M. de 
Chateaubriand says, " a great seeker after men " {un grand 
ehercheur (Thommes), and who, when he was quite certain of 
having found real merit, did not lightly abandon it, never 
varied in his opinion of M. Pasquier. When, during the 
disastrous Bussian campaign, the adventurous attempt of 
General Mallet had so nearly overthrown the Imperial Go- 
vernment, Bonaparte judged M. Pasquier exempt from all 
blame; and ratifying the decision of the Conseil cCJStat, 
which declared M. Frochot the Prefet de la Seine, unworthy 
of office, he unhesitatingly maintained the Prifet de Police in 
his former rank and power. To his last hour of holding 
office (and he held it to the end) M. Pasquier's administra- 
tion preserved its character of fidelity to the government he 
served. It was not till the people of France had (far more 
than the allied armies) thrown down the whole edifice of the 
Empire, that M. Pasquier joined the Senate and M. de Tal- 
leyrand in the plan of restoring the Bourbon dynasty. 

Before entering upon the details of M. Pasquier's poli- 
tical career, the whole development whereof is strictly allied 
to the period of the Bestoration, we will, by the simple order 
of their dates, mark out the various offices of state held by 
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bim, whom it is a received custom, even at this hour, after 
80 many revolutions have {lassed by, to designate in French 
society by the sole title of ** le Chancelier.'^ 

Immediately after the return of Louis XVIII., in 1814, 
M. Pasquier, maintained in his rank as Councillor of State, 
was called to the general direction of the Pants et Ckatusees, 
in which capacity, owing to the deplorable condition of 
nearly all means of communication throughout France, all 
his administrative energy was required, and he was enabled to 
render signal services. At the return of Napoleon from 
Elba, and during the Hundred Days, M. Pasquier remained 
idle, nor would consent to be numbered amongst those who, 
having once abandoned the Imperial Government from a 
deep sense of the calamities it had entailed upon the country, 
were ready, upon the least semblance of its re-establishment, 
to court the former yoke afresh. When, a few months later, 
however, the King was again in France, M. Pasquier was (and 
had a full right to be) one of the first to greet him at Saint 
Denis, and one of the first to be actively employed. Under 
M, de Talleyrand's ministry he was named Garde des Sceaux, 
and was also charged, ad interim^ with the Ministry of the 
Interior, — the most difficult post, perhaps, that could be con- 
fided to any one individual's discretion in a country groaning 
under the weight of two invasions, and where everything had 
to be organised anew ; care to be taken that no rough con- 
tact opened wounds barely healed, and the habit, as it were, 
to be given of liberties too recently acquired to be familiar. 

At the close of M. de Talleyrand's Ministry, M. Pasquier 
was replaced by M. de Barb6 Marbois. He returned, however, 
to office with the Due deBichelieu, to whose firm but moderate 
line of policy he continued throughout undeviatingly attached. 
In 1815, elected a Deputy for the Department of the Seine, 
he was soon after raised to the situation of President of the 
Chamber, and in the first days of the year 1817, became 
once more Keeper of the Seals as one of the colleagues of 
M. de Kichelieu. Kesigning office at the end of 1818, he 
was again summoned to the King's councils, exactly a 
year aft»r, as Minister for Foreign Affairs, in the combina- 
tion styled le Ministere Decazes, Gouvion Saint Cyr being 
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at the same moment replaced in the War Office by M. de 
Latour Maubourg, and M. Roy, as Minister of Finance, suc- 
.ceeding the Baron Louis. M. Decazes, as head of the 
ministry, fell a sacrifice to the violent reactionary feeling 
excited by the murder of the Due de Berri, and as Premier 
Ministre was supplanted in 1820 by the Due de Richelieu, 
M. Pasquier still retaining the Foreign Office, Upon the 
notable services rendered by him, and the talents displayed 
in this high diplomatic post, we believe there never was but 
one voice ; and to this day those who at that time acted under 
his orders are full of his praises. With the year 1821, how- 
ever, began those complications which were destined to end 
in the dissolution of the Cabinet. Forced by the tide of 
circumstances to ask support from a party whose colours 
were not his own, and whose exaggeration was altogether 
displeasing to his judgment, M. de Richelieu agreed with the 
King that a portion of the ultra-Royalist faction should be, 
as it were, infused into the Cabinet in the shape of M. de 
CorbiSre and M. de Vill^le. What happened was easy to 
foresee. Those who constituted the minority in the Govern- 
ment led the majority in the Chamber, and whilst apparently 
the associates of their colleagues in all their political labours,* 
were in fact but the means of keeping the so-called Royalist 
party out of doors perpetually advised of the internal dissen- 
sions and weaknesses of the Cabinet. This state of things 
could not and did not last. In December, 1821, M. de Riche- 
lieu retreated before the growing necessity of having M. de 
Yilldle as chief, and the Due de Montmorency occupied the 
ministry of Foreign Affi^irs left vacant by M. Pasquier, 
elevated a few months before to the (then) really important 
rank of Peer of France. 

From this moment dates the part played by the future 
chancellor in parliamentary opposition; and he may be 
regarded as one of the principal leaders of that movement 
in the Chamber, which, after six years of resolutely com- 
bined action, ended by defeating the ultra-Royalists, 
and obliging M. de Vill^le to make way for principles 
and ideas more in harmony with the spirit of the age, 
and which, this time, were represented in the person of 
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M. de Martignac At Court the ally of these tendencies was 
to be found in the Dauphin, Due d'Angouleme ; in public 
opinion generally, they aroused an echo everywhere ; in what 
is called society alone was the current divided by a gulf, 
and the division was productive of vehement contestation. 
ThiB opposition of the Chamber of Peers gained the victory, 
and the elections of 1827 and the advent to power of M. de 
Martignac may traly be said to be the work chiefly of the , 
influence it had obtained. Both in a political and adminis- 
trative sense, the spirit of the Due de Richelieu may be re- 
garded as the governing impulse obeyed by M. de Martignac. 
M. Portalis, Garde des Sceaux under this new combination, 
was, as we know, the intimate friend of M. Pasquier, and, 
for many reasons, the latter's influence was commanding at 
this period. More than once he was referred to in the 
Council as the necessary Minister for Foreign Affairs ; but 
when his name met the eye of Charles X.| upofi a lidt sub- 
mitted to his approval, he opposed to it that of M. de Rayne- 
val, — ^a choice too insignificant, perhaps, to be called unfortu- 
nate, but which implied a total abdication of influence over 
either of the two Chambers. Two years later, when the 
Martignac Ministry had retired before the ever to be de- 
plored nomination of M. de Polignac to power (in 1829), 
little was left to the liberal and true friends of the monarchical 
cause, but the prospect of harm, and the daily, almost hourly, 
attempt to save from the imminently threatening wreck what- ^ 
ever was to be preserved of constitutional royalty, whether 
in spirit or in form.. 

From th6 mere point of view of political philosophy, no 
period of modem history is perhaps more deeply interesting 
than that of the Restoration in France. The gigantic dimen- 
sions of events so recently accomplished, — the sudden realis- 
ation of things no human calculations could have foretold, — 
the vastness of what had been crushed, — the distance of what 
recalled, — was the excuse furnished to every exaggeration, — 
the pretext afforded simultaneously to conviction almost mysti- 
cal, and to the confusion of every hitherto received idea, — the 
impulse given to wild fears and to impossible hopes, — the 
ardour of one generation's tendencies towards power,*— the 

VOL. XXI. E 



234 French Chaneellors. 

inflexibility of another's resistance, — ^the restlessness of the 
activity, the brilliancy of the talent displayed, — the violence 
of the passions aroused,— the intensity of political life deve- 
loped ; — all combine to surround the day of the Restoration 
with an interest that is evidently wanting to later periods 
of French history, when changes, succeeding each other 
without sufficiently apparent cause, have swept away the 
only remaining landmarks whereby political faith might guide 
its course, and reduced political wisdom to one last deplorable 
resource, which is, not ♦© be convinced. 

Nearly all histories of the Restoration, however impartial, 
however exact in their detail of facts, are inaccurate in the 
impression produced by them on the reader ; and the only 
means of evoking anything like a precise image of this 
strange period lies in an attentive study of the parliamentary 
debates from 1816 to 1830. There, indeed, but there alone, 
you seize the moment itself — its reality and its life ; and to 
those who have had any experience of the often very slight 
signs whereby the under current of public feeling manifests 
itself upon the surface, a word, a gesture, an exclamation 
from such or such a side of the House, or from such or such 
a member, are better worth than the elaborate pages of no 
matter what historian. It will not, however, suffice in this 
case to consult the Moniteur exclusively ; for, although it 
alone, perhaps, can render the general tone of discussion, 
certain details, very valuable at the same time, are frequently 
absent from its columns, owing to the imperfect state of the 
stenographic service at the period to which we allude. Among 
the few works eminently calculated to aid th^ task of re- con- 
struction now pointed out, none are of greateY practical 
value than M. Pasquier's Parliamentary Speeches^ collected 
and commented on by himself. Here we follow the Restora- 
tion step by step, acquiring every where fresh proofs of the 
political incapacity of the ultra-royalists, — of the bitterness 
and bad faith of party-spirit, — of the ail-but insurmountable 
difficulties opposing the march of the goyemment, — and of the 
undeviating sincerity of Louis XVIII. 

The restoration of the Bourbons to power, and the events 
preceding that occurrence for the space of twenty or twenty- 
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five years, were all of a character so siDgular and strange — 
so utterly impossible to foresee — that from this cause had 
sprung certain political types, probably without a parallel, in 
the annals of other nations. From the vast variety of these 
.we will select two, as particularly representing two classes of 
public men in France, whose actions, though diametrically 
opposed, it needs but very little observation to see were de- 
rived from the same source : we allude, on the one hand, to 
those whose creed, equally narrow and one-sided, led them to 
count for nothing whatever was not immediately connected 
with that creed; and, on the other hand, those whose in- 
difference was so complete that they ceased to take note of 
any one special form of things. Both are in full force at this 
hour in France, and the origin of both lies in the words, 
tout arrive, which, from the moment when it could be pro- 
nounced with truth, became fatally the political motto of the 
country. *^ Everythirig may beP^ Once admit this, and it 
is as easy, nay, as reasonable, to be a slave to party spirit as 
to be free from the shackles of any opinion whatsoever. The 
possibility that everything may occur, renders obstinacy not 
only legitimate, but adds to it the interested notion of gain ; 
whilst to minds differently tempered, it simply divests fixed 
principles of their practicability. If example teaches that 
republic may make way for empire, empire for monarchy, 
and vice versd^ there is no reason why, under the reign of 
one of these forms of government, the partisan of another 
should cease to pin his faith upon his own favourite opinion ; 
on the' contrary, his passions and his interests lead him equally 
to the establishment of a state within the state, and to the 
abetting by erery means within his power of whatever may 
most weaken or injure the peculiar mode of government 
under which he is living. Hence, what may be called the 
floating element of perpetual conspiracy, which no government 
in France has ever been able to destroy, and which — long 
cherished by isolated individuals, ardently hopeful, and for 
ever on the watch — ends by revolution when sometimes 
least expected. To balance this we have the contrary ex- 
treme, — ^the exaggeration of lassitude even more perhaps than 
original indifference. Once prove that no institutions could 
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be looked upon as definitive^ or assured against subversion, 
and that the word tout arrive was a truth in its worst as in 
its better sense^ what could remain save a profound feeling of 
discouragement to men possessed of a single grain of that 
statesmanlike quality, which^ though it may sometimes be 
thought to overrate the mere fact of duration, is justly re- 
pugnant to the notion of any real progress without stability ? 
What reason could such men discover for any exclusive 
political devotion, or for the lasting perseverance in regretting 
a form of power which, at its very birth, they had judged, 
marked out for destruction ? " I am not building for eter- 
nity," said M. de Cormenin, when certain defects in the con- 
stitution of 1848 were pointed out to him; and, unluckily, 
this is the feeling, more or less, of all ; a cause, ns we have 
said, to some of hope in the direst defeat ; of disgust to others 
in the very moment of victory. 

Of the first class of spirits, — of those who immure them- 
selves in their opinion as in a fortress, and for whom quia 
absurdum would often appear the fittest war-cry for their 
faith (could any creed be ever held positively absurd in 
France), — of these the types are to be found in every shade of 
political conviction. The phraseology of former times called 
them les ultras^ the slang of the present day styles them Us 
pointres ; but amongst Orleanists, Legitimists, and Repub- 
licans, they are everywhere to be found. 

Of the men of the second species, — of those whose to- 
lerance is unlimited, and whose experience has taught them 
that, in despair of a greater good, whatever is is worth pre- 
serving from the mere fact of its having been able to subsist, 
— of those who are accused of having served every govern- 
ment, but whose apparent want of principle is, perhaps, after 
all, but the uneradicable want of conviction in the practical 
good sense or public virtue of their country — of that class of 
men it would be hard to find a more complete personification 
than M. Pasquier. Extraordinary as the phrase may seem, we 
can nevertheless find no other term to express adequately our 
estimate of his character than to say that he carried modera- 
tion to a passion ; that his utmost efforts were invariably em- 
ployed to resist exaggeration of all kinds ; and, whether as 
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minister, or as member of either chamber, to prevent any 
excessive or violent tendency from leaving its impress upon 
the laws or institutions of the country. ** Since I have 
uttered the word maderes^ observes M, Pasquier on one occa- 
sion % ** I will not leave the tribune without explaining what 
I mean thereby. The species of antipathy which has latterly 
been shown towards whatever bears the marks of moderation, 
reminds me naturally enough of those fearful times when the 
walls of a too celebrated assembly echoed with the strangely 
associated name of firoees moderes. Gentlemen, in every 
government, moderation, according to my belief, is merely an 
enlightened use of power ; and in the end it alone must pre- 
dominate all over the world. The proof that the really 
moderate are the only really wise, is to be adduced from the 
fact of every exaggeration being everywhere up in arms 
against them." 

Most truly might M, Pasquier bring forward this proof of 
the excellence of moderation, as exemplified in his own per- 
son, for never was any one individual more mercilessly 
attacked by all parties than he was himself during the fifteen 
years of the Bestoration. Nor is the word all parties too 
strong a term, for the simple reason that M. Pasquier had no 
party of his own* In public life generaUj^, but how much 
so in a country where, as in France, political fermentation 
has never had time to subside, men are even more bound 
together by their zeal than by their judgment; and not to 
participate in any excess of party spirit is the crime least of 
*all likely to be forgiven.. And so it was in truth with M. 
Pasquier. The Liberals denounced him as an instrument of 
tyranny, and the Royalists accused him of being little less 
than a Revolutionist in disguise. His task of perpetual 
balancing, exposing him to the perpetual, though contrary 
enmity of the extremes both to right and to left ; his personal 
instincts, and his public acts combined to deprive him of 
partisans. Those whom he spared felt no gratitude for his in- 
dulgence, and those whom he supported thought he did so too 
tamely. One thing must also in justice be allowed ; namely, 

' Speech (in answer to M. de Corcelles) upon the Lot det Comptes, 1 Stb 
April, 1821. 
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that nothing in M. Pasquier's oratorical talent made up for the 
want of vehemence (entrain) in his opinions and character. 
His eloquence is like himself — polite^ circumspect and calm ; 
not altogether free from a certain delicate shade of well-bred 
disdain, which may suffice to create antipathy, but totally 
divested of those loftier qualities which forcibly carry the 
hearer out of himself, and make hinx, for the moment at least, 
forget every other sentiment in that of enthusiasm. Still, we 
have no hesitation in saying that he was one of those who by 
his entire impartiality, his cool coUectedness, and his deter- 
mination to resist violence in no matter what shape, most 
materially served the government of the Restoration. That 
Louis XVIII. was aware of this, and prized him accordingly, 
is a fact admitted on all hands; but, unluckily for France, the 
reign of Louis XVIII. ended before those who would best 
have appreciated, had time thoroughly to know him. He had 
already rendered his natural partisans inimical; and his 
conventional enemies had not yet learned the identity of their 
interests with his own. In this most difficult and compli- 
cated position, the men who either understood the King, or 
served him well, were far too few in number, and for the 
most part unequal to himself in capacity. Among the ex- 
ceptions to this rule, however, M. Pasquler, we repeat it, 
occupies a prominent place ; at the head of what we might 
in these days denominate the Conservative-liberal opinion (a 
small phalanx composed alas I of more chiefs than soldiers), 
M. Fasquier evinced an aptitude for affiiirs, an unflinching 
courage, and a strong practical sense, which bring him nearer 
than nine tenths of his countrymen to that mixture of politi- 
cian and man of business that we in England dignify by tlie 
name of statesman. He ranks with those very few whose 
efforts — had Louis XVIII. lived ten years longer — would 
have probably saved the existence of constitutional monarchy 
in ITrance. 

To have an idea of the state of parties and of public spirit 
during the Restoration, we need scarcely do more than read 
M. Pasquier's speeches between 1815 and' 1830, laying down 
the book, it is true, at each instant with that discouragement 
which accompanies the sense of things good, (great even,) in 
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themselves, perilled by human violence and folly^ and of 
institutions defended i^^nst the attacks of their worse ene- 
miesy but dragged down to ruin by the blind ardour, and 
narrow-minded zeal of their friends. On opening the first 
volume we find in its early pages ample traces of that violence 
of party spirit to which we have so often alluded in the 
course of this article. The occasion was the proposed sus- 
pension of the immovability of Judges, universally recognised 
as one of the last strongholds where freedom can find a 
durable refuge in France. It is needless to say that the 
descendant of Etienne Pasquier could never be a party 
to any arbitrary diminution of that judicial independence 
which formed as it were, part of his birthright ; but this is 
not the only point which attracts us in his very able speech 
of the 21st of November, 1815. It is because in this speech 
we seize, more than in any other, the peculiar characteristics 
of the orator, that we more especially direct the reader's 
attention to it. After establishing the fact, that the im- 
movability of Judges was a free and spontaneous gift of the 
kings of France to their subjects, M. Pasquier proceeds to 
examine the motive for this concession, and finds it solely in 
the magnanimity of the Crown. *^ Such," he affirms, *^ was 
the noble character of our Royalty, that in the same degree 
that its authority became more concentrated, so did its repre* 
sentatives seek to furnish greater guarantees agaiast its mis- 
use. When all feudal force had vanished before the force of 
the Sovereign, when the King had been acknowledged as the 
fountain of all justice, then also came an increase of respon- 
sibility most nobly assumed. The Crown, putting aside, if 
I may so term it, all jealousy of dominion, sought only to 
increase the guarantees of impartiality afforded to its own 
immediate delegates. Our Kings were anxious that their 
substitutes should be enabled to discharge the sacred duty of 
justice towards the people as freely, as purely, as they could 
discharge it themselves. For 'this reason they established the 
immovability of Judges, seeing clearly that nothing else 
could so assure the end they they were desirous to attain." 

Now, this, it may be said, is a praise of monarchy and 
monarchical institutions, sufficient to satisfy even those 
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royalists, of whom the orator says himself that " exaggera- 
tion was their natural atmosphere;" ^ but, for them, its whole 
value was annulled by what followed. After duly establish- 
ing ti?% judicial immovability was created, M- Pasquier ex- 
amines how it was overthrown ; and finding himself suddenly 
face to face with the Revolution, describes the men who 
have identified their names with it, as '^ distitigubhed by 
their talents, though ill applying the advantages they afforded ; 
relying more on their own individual resources than on 
the science accumulated by past ages;" and deploring the 
fact of every institution having been overthrown, and " the 
most ancient monarchy in the world shattered to its very 
base," — he benignly contents himself with declaring that 
" nothing could withstand this inroad of talent upon ex-* 
perience 1 " — " Cette invasion de V esprit sur F experience I " Of a 
truth, here is tolerance carried to a pitch which almost justifies 
the absurd phrase : ^^ferociously moderate.'*^ All the spoliations 
and persecutions, all the blood-thirsty frenzy of the Revolu- 
tion, all those monstrous saturnalia of crime, ignorance, and 
vice, all, censured if you will, but how mildly 1 how courteously 
condemned as the result of juvenile presumption revolting 
against the authority of a wiser age I When we reflect that 
no one more than M. Pasquier had suffered from revolu-* 
tionary despotism, — that no one more than himself had Cause 
to execrate its very name, — we may find much to admire in 
this total absence of personal bias, in this uncompromising 
impartiality ; but party spirit neither reflects, nor cares to 
discover, a merit inapplicable to its own immediate pur- 
poses ; and we may easily conceive ho^ moderation, rising to 
the degree we have shown, might, whilst unsuccessful in con- 
ciliating one enemy, damp the impetuosity of those who 
deemed they had a right to be called friends. In the 
speech referred to, we have M. Pasquier entire ; nor must 
we forget that the words we have quoted were uttered by a 
minister of Louis XVIII., — of the King, it is true, who did 
not draw back before the expediency of summoning the 
regicide, Fouoh€, to his councils. We have dwelt at some 

* See the ohserwUions preceding the speech. Di&cours de M. Pcisquier, vol. i. 
p. 45. 
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length upon this incident in the Chancellor's parliaihentary 
career, because it not only serves to elucidate his individual 
character, hot throws a light upon certain tendencies, upon 
certain efforts sincerely made by the Grovernment of the 
Restoration, — efforts a total oblivion of the existence of 
which has become a sort of fashion in recent times. 

M. Pasquier's active influence in and with the Government 
ceased to be possible at the death of Louis XVIII. Till 
that- period, though not always in accordance with the 
Ministry, he was known never to be at variance with the 
King. After that event began his action cigainst the Govern- 
ment, interrupted only by the brief existence of the Mar- 
tighac Ministry, to the support of which he was bound, but 
to any more intimate co-operation with which, Charles X., 
as we have seen, refused his consent. 

Space will not permit us to follow M. Pasquier step by 
step through the various scenes of his political life ; but we 
will summarily indicate a few of the particular circumstances 
where his parliamentary influence was more than usually 
useful to the government of the Kestoration, and was exerted 
to palliate the evil effects of exaggerated zeal. To form a 
just idea of the services rendered by the Chancellor, it will 
suflSce to refer to the debates of 1816 — 1819 upon the am- 
nesty, upon electoral reform, upon ministerial responsibility, 
the mode of recruiting the army, and the liberty of the press; 
to consult those of 1820 — 1825 upon the suspension of in- 
dividual liberty (after the murder of the Due de Berri), upon 
the question of seditious cries and pamphlets, upon the pen- 
sions to the clergy, upon the censorship, upon primary in- 
struction, upon religious communities, and upon the laws 
of entail ; and lastly, in studying the discussions in both 
chambers between 1825 and 1830, to read the speeches on 
military jurisdiction, on the electoral lists, on the mode of 
arriving at a fixed interpretation of the law, and those in 
which the general situation of the country is more especially 
treated of. In fact, in the three first subjects we have named 

— the amnesty, electoral reform, and the liberty of the press, 

— are contained the germ of nearly all the political develop* 
ment of France during the last five and twenty or thirty 
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years, but still more during the first fifteen of this century. 
The sincere reconciliation of all classes in a nation so recently 
and so frightfully divided^ the question of the mere numerical 
extension of electoral rights or their relative subordination to 
a proof of capacity, and the ardent struggle for complete and 
unlimited intellectual freedom — these are her latent causes 
of all fermentation and all activity; the incentives to all 
energy, the pretexts for all change, the excuses for all crimes, 
the obstacles to all stability, the principles whence two 
governments have sprung, and the reasons why two dynasties 
have fallen, the sources probably still of all France^s future 
prosperity, alternating with her disasters to come. 

During the period we speak of (1816 — 1830), hardly a 
year passes without a proposition for some electoral law 
reform, or some modification to the liberty of the press ; and 
no discussion, we may safely affirm, takes place upon either of 
these vitally-important subjects without the active interven- 
tion of M. Pasquier, and the often happy influence of his 
talents and his essentially tolerant views. 

We could easily quote passage after passage to demonstr^ite 
the truth of our assertion; but one will be sufficient, on 
account of the vast importance of the occasion to which it 
refers. Scarcely had the elder branch of the House of Bour- 
bon reascended the steps of that throne whence an infuriate 
mob had hurled Louis XYI., than to all reflecting minds the 
work of conciliation presented itself as the one necessity of 
the hour; its supreme urgency only paralleled by the extreme 
difficulty of its accomplishment. Many really desired it, all 
pretended to do so, but very few cordially did their best to 
promote it ; and on the discussion of the Lai cP Amnestic (in 
January, 1816) the attitude of all the ultras of no matter 
which opinion, made but too evident the extent to which 
reciprocal fears had inflamed the bitterness of reciprocal hate. 
The number was unfortunately not greater of those who saw 
no wisdom in forgiving, than of those who fancied a sort of 
humiliation in being forgiven ; and at every instant the im- 
placability of resentment clashed as it were against the still 
deeper implacability of wrong. Foremost amongst those who 
sincerely and strenuously did their best to advance the task 
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« 
of reconciliation Btood the Eing ; and in his ministry none 
seconded him more earnestly than M, Pasquier, upon whom 
dcYolved the defence of the Law of Amnesty in the Chamber 
of Deputies. 

*< The amnesty/' he said, in his speech on this momentous occa- 
sion, " is not alone an act of goodness and mercy, but an act of 
policy, whereof the necessity is marked out by the duty imposed 
on the Government to call around it all the combined energies of 
the nation, and particularly those which untoward events may 
have led astray. There is no reason why we should not also say 
that the amnesty is an act of strength : first, because the strong 
only are strong enough to forgive ; and next, because it enables 
the Government to repel the charge of weakness, which it must 
incur, did it find itself in open hostility with a number of indi- 
viduals too great for its vigilance to detect or for its severity to 
reach. From the hour when a similar state of things becomes 
possible, the only remedy lies in a pardon which relieves justice 

from the task of punishment Universal history teaches 

us that whenever such amnesties have been necessary they have 
been defended by all wise men, practised by all great kings, and 
enforced by all governments sufficiently powerful, and sufficiently 
enlightened, not to fear them." 

After recalling the conduct of Henry IV., in an almost 
similar situation, — 

** We have all of us," exclaims M. Pasquier, " participated 
more or less in the common sin : when surprised so recently 
by a faction that took the country as it were by storm*, who 
among us was ready to die for the monarch we had sworn to 
defend ? None I I am, therefore, forced to avow that we are all 
of us guilty ; and, from this point of view, a hundred times more 
so than ever our forefathers were. But what is the consequence 
of the confession ? Simply this : JBecatise the fault has been 
enormous ; for the very reason that it has been common to an 
infinite number of citizens, and that these are everywhere around 
us, associated with, inseparable from ourselves; for that very 
reason the amnesty is more necessary than it was in the days of 
Henry IV., who, when he forgave, reconciled his divided subjects, 
— reconciled them with the true interests of the nation ; and (less 
easy to achieve !) reconciled them with each other, and with them^ 

> In allusion to the return of Napoleon fro^i Elba. 
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selves. In those words is contained the theory of all political 
amnesties^ — Reconciliation in forgiveness'* 

In concluding his long and impressive address to the 
Chamber, M. Pasquier adds : — 

" When I shall see the Government so perfectly at ease as to 
rise superior to all its enemies' hopes and dreams, — when I shall 
see it at liberty to be careless of its means of defence, — then I 
shall, believe me, be one of the first to cast a scrutinising glance 
on the conduct of ministers, one of the first to question them on 
what they have done or left undone for the country's good ; but, 
tUl then, I ask for union only, and in union see the only chance of 
power ; and, therefore, I beseech of you, gentlemen, with all your 
efforts, to surround the King, to support and stand by him. You 
will have no better incentive to loyalty in your lives, and never 
will that union I pray for be required on a nobler occasion than 
on that when a sovereign determined to forgive admits you to the 
honour of joining with him in the work of pardon." 

We have quoted these parts of M. Pasquier's speech at 
some length, because, together with those we have already 
given in substance, no better comment can be found on the 
tendency of his whole parliamentary career. 

Inflexible in his tolerance, the spirit of impartiality which 
guided M. Pasquier throughout the Restoration, stood him in 
good stead when on the advent of Louis Philippe to power, 
he found himself called to the Presidency of the Chamber of 
Peers. His active parliamentary part ceased here ; but here 
his functions as a judge commenced ; and during the eighteen 
years of the monarchie de JuiUet^ when trial succeeded trial, 
and when from the proces of Charles X.'s ministers down to 
that of the assassin Lecomte, every political crime had its 
denouement at the Chamber of Peers, more honour is due 
than is perhaps commonly supposed to the man in whom one 
courage at least, that of moderation, never failed. 

Made Chancellor in 1837, M. Pasquier's political part 
ceased, we repeat it, with the Restoration, but, as with M.. 
de Talleyrand, his influence survived his activity ; and no 
inconsiderable portion of what occurred may be traced to his 
advice, under the reign of the House of Orleans, and even, if 
'^e are rightly informed, much later. Arrived at the age of 
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eighty-seven, the Chancelier has outlived the enmities which, 
forty years ago, he excited to so violent a degree ; and the 
course of events has taught most of the ultras of other days 
how much wiser than they was their unflinching and (then) 
detested opponent. 

Hateful to the Liberals, disowned hy the Boyalists, at- 
tacked at once by Lafayette and by Chateaubriand, nor 
saved from the vehemence of Benjamin Constant and Manuel, 
by the reproaches of Castelbajac and Labourdonnaye, M. 
Fasquier was pre-eminently one of those who, to use 
M. Villemain's admirable expression, ^' served the Restoration 
80 much better, that they were in honour by so much more 
bound to be moderate in their zeal ;** and if ever a further 
proof could be needed of the all but impossibility of adhering 
in politics to a principle without breaking with those who of 
that very principle would make but the war cry of a party, 
this proof would be afforded us by an attentive study of 
the long life of M. Fasquier, the last Chancellor of France's 
last free parliament. 



Though it must be confessed that there is no little room 
for painful recollections in the period of French history over 
which we have been meditating, yet*, as every thing is by 
comparison, we may perhaps have found those contempla- 
tions a relief,, in withdrawing our view from more recent 
scenes. Even the present time, great as is the improvement 
which the last two years have produced, is well fitted to 
excite anxious feelings in the minds of those who wish well 
to France, both for her own sake and for the interests of the 
world at large. Let us not be misunderstood. We have 
not a word to urge, either of blame or of suspicion, towards 
those — we ought, perhaps, to speak in the singular number 
— to whom so great a debt of gratitude is due for rescuing 
the country from sufferings and from perils only second to 
those over which the genius and the renown of the first 
Napoleon triumphed above half a century ago. But we 
grieve to see so determined a resolution shown by the most 
eminent individuals, as well as the most powerful parties, to 
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keep themselves aloof from the eziBting government On 
the wisdom of this determination we may have one opinion ; 
on its motives, at least as regards some of the persons in 
question, we can make no question whatever. To dispel all 
doubt regarding purity of intention, it is enough to name 
such names as De Broglie and Berry er, — men in all essential 
particulars holding, and who ever have held, opinions dia-* 
metrically opposite, but whose consistency has never suffered 
a moment's interruption, and all whose sacrifices have been 
of interest to principles, which never were allowed to bend 
before any personal consideration. Yet even such men may 
be fairly asked to reflect on the impossibility of their favourite 
schemes ever becoming so generally accepted as to command 
success.' They may be intreated to consider, the one how 
far a restoration of the Bourbons is now possible, the other, 
what chance remains of reinstating such a system as was 
from 1848 to 1862 found only to produce legislative im- 
potency and bring on the danger of general anarchy ; and 
both these most able, accomplished, and honest men may be 
besought to consider the duty of regarding France as the 
first object of their care, and endeavouring to improve while 
they support the Government in whose hands her destiny is 
placed. 

There are others who had so large a share in bringing 
about the existing state of things, by causing the Revolution 
of 1848, with the utterly intolerable government which arose 
out of it, ending in the subversion of constitutional monarchy, 
that we regard the like appeal to them as far more powerful, 
if it be made. For when we look back to the conduct of 
the very able and very learned men, the last ministers of 
Louis Philippe -— the Neckers of the nineteenth century — 
we consider it as far less certain that their help would be 
generally desired, than that whatever has happened must be 
traced to their self-conceit and their incapacity for affiiirs. 
The accounts which reach this country from Paris lead to the 
belief that they have not taken the national view of the 
state in which their country is placed; that they do not 
forgive either the war or the alliance for the great strength 
which has unquestionably accrued from them to the Im- 
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penal Goyernment ; that tfaej are by no means disposed to 
sink all past and all personal feelings in those of Frenchmen 
and patriots. It must be observed, however, that nothing 
can be more apt to mislead than the accounts sent from one 
country to another of the state of parties, or even of the 
conduct of distinguished individuals. But we believe, on all 
hands, the testimony borne to the conduct of another party — 
that of M. Thiers and his friends — is in the highest degree 
favourable. If any one had a right to retain feelings of sore- 
ness since the coup dCetat of 1852, assuredly it was that class 
of statesmen, and their distinguished chief more especially. 
Yet all who have during the last important twelve months 
been in France, have returned with the conviction that these 
men, both on the subject of the war and of the alliance, feel 
only as* Frenchmen and as patriots. On the war, indeed, 
its perfect justice and absolute necessity, it would have been 
impossible for any one calling himself a statesman to have a 
doubts But the incalculable benefits to be gained, not 
merely by France, but by Europe and by the world, from 
the cordial friendship established between the two great 
Western Powers, are well understood to have been duly 
appreciated in the same quarters, and with a noble disregard 
of what may be called the party advantages at the same time 
conferred upon their adversaries. The friends of regular 
government — those who dread anarchy as the last of evils in 
any State — and the friends of enlightened, progressive policy, 
who hope for its continuance and improvement from the 
existing Government, and can only see its destruction, as 
well in the sway of the Bed Republicans at home as in the 
preponderance of a barbarian conqueror abroad, may indulge 
a hope that all feelings will give way before the desire of 
supporting and consolidating a government, which appears to 
give France the only prospect of the established ti:anquillity 
so necessary for her own happiness and that of the world. 
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ART. IL— OUR MINISTER OF JUSTICE. 

On the State of the Office of Lord Chancellor* 

It is a consequence of tlie haphazard character of the edu- 
cation of the English lawyers^ that they are usually ac- 
quainted but very little with practical organisation. In the 
work of pleading) they have to take objection^ but rarely 
does it fall to their lot to construct. Hence a very able man 
may grow up from his pupilage to the very highest rank in 
the profession^ the Chancellorship, ivithout a . competent 
knowledge of the conditions and exigencies of judicial or any 
other organisation : and this evil is aggravated by the fact^ 
that, after he has commenced his full career of successful pro- 
fessional practice, he seldom has an opportunity of looking 
around him beyond the limits of the case for the time being 
in hand ; indeed, the higher he rises, the more he becomes 
oppressively occupied, and the less and less able to take a 
more than superficial view of the matters submitted to him ; 
and it is to the devilish aids of some junior barristers, who to 
great abilities add great industry, that our leading men, 
especially our Crown lawyers, are chiefly indebted for the 
means of considering any thing with any degree of pro- 
fundity ; and these helpmates are only in a somewhat slighter 
degree better off than their patrons. 

Hence it happens that when a Chancellor takes his place 
on the woolsack, he generally betrays the most lamentable 
deficiencies in the legislative part of his vocation. For this 
general deficiency we must not blame the Chancellor: 
creature of the system, like the veriest criminal whom we 
have trained by the Sloughs of Despond of our great cities to 
a career of crime, he is free from the sin of making his own 
condition* 

But although we do not blame Chancellors for these defects, 
yet, seeing that they are men of discernment and men of 
honour, we do blame them foi* accepting the treasure and the 
guerdon of such service, and not supplementing themselves 
with the necessary means. 
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In whatever a Chancellor's personal qualifications are de- 
fective for the claims of his high office, (and by the very con- 
dition of human nature, as it is found in every individual, — its 
limitation and its specialty,— he must be deficient in some,) 
the Chancellor is bound to find a supplement or substitute 
or aid, competent to make good such deficiency. And con- 
sidering the number of officers in his appointment, — consider- 
ing his power to appoint commissions, — considering his 
power to command voluntary service by the influence which his 
extensive patronage places at his disposal, — and considering 
his influence with the Government,— he has the means in a 
greater degree than any other functionary of accomplishing 
this part of his duty. 

Without personal disparagement to any Chancellor, and 
certainly not to any of the great men now living who have 
filled that office, we might glance at the necessity for such sup- 
plementation which each great man must have found to be 
necessary ; from the greatness of his qualifications, in one 
direction, usually presenting, by very dint of their force and 
intensity, and preoccupation of a given. field, corresponding 
deficiencies in others. 

Now it is the office of institutions in a State, to give us the , 
whole perfect man, with the advantage of that determination 
of purpose which results from the individual character of each 
successive chief or administrator. 

And every Chancellor should be at pains, at his first start- 
ing, to see that his house is in due order, its furniture of aid 
appropriate, its provisions in abundance, and all its other 
appliances accessible, and, above all, that the personnel is such 
as to give him all needful support. 

If it be not, he should take care, in the appointment of his 
secretaries and those who are his own special aids, to retrieve 
the defects* 

Sometimes it happens that the very virtues of the chief, 
functionary militate against his utility, in some one or 
more directions. Everybody can conceive that, in the selec- 
tion of the present Chancellor, it was an important point of 
policy to secure a man of so much capacity and intelligence, 
coupled with an amiable and conciliatory demeanour, one not 
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too strong and dedmye in Us p^rMmal predilections^ or too 
imperioosy or too impetaoosy or too profesuonal, or too 
plodding — one, in short, whose sodal qiralifications predomi- 
nated oyer his personal, and made him likely to coincide with 
the Terjr mixed elements of the goTemment of which he forms 
a part 

So be it : the podtion of affiiirs dictated the selection, and 
neither the Grovemment nor the Chancellor are anywise to 
bkune for his occupation of a position, which, for the conduct 
of a course of reform, requires great vigour of purpose, and 
great determination of character, a personal pre<^eminenoe and 
force, moderated of course by sound views of policy, if not 
by habitual courtesy of demeanour. 

But we lament that our excellent Chancellor is so ill sup- 
ported. He has chosen in his principal secretary a mm who 
brings no qualities which the Chancellor wants, but in personal 
and social aptitudes is so like himself that the needful aid is 
not found there; and we do notlearn that he has, in the ar^ 
rangements of his bureau, any assistance which can help him 
out of the difficulty. 

The Chancellor's personal quietude, the ability to be calm 
amid a storm of disturbance, the consciousness that he works 
to the exten to fhis own ability, are likely to reconcile such a 
character to the pontion of things as inevitidble and endurable ; 
while, out of doors, with those who are watching the fruits of 
his official labours, and find them wanting, the amiability of 
the Chanoellor becomes a reproach; and with some, who con- 
found phyocal temperament with intellectual capacity, a pre- 
sumption of weakness. 

We insist on our old topic, — that of Minister of Justice, 
and the necessity of reinforcing it by an appropriate staff, as 
we have done in the case of the Minister of Works, the 
Minister of Health, and the Minister of War. We do so for 
the sake of the Chancellor himself, and for the sake of all the 
Chancellors to come. Henceforth a Chancellor will have 
work on his hands sufficient to task the highest powers; not 
simply those of the statesman, the legislator, and the jurist,' 
but those of the administrator, the organiser, and the con- 
tioller. 
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We took leave, some while ago, to speak of the dia- 
appointing character of commiasions, and of the necessity of 
having a staff similar to that of a Secretary of State (Nov. 
1853). We would urge the Chancellor to take stock of the 
work which is claimed at his hands, — to note tfae.means, per- 
sonal and temporal, which he has for executing it, to collate 
his own case with that of other official personages, and frankly 
to tell his Cdleagues, the House, and the Country, that no 
human being, even if he united in himself all the powers of 
all the Chancellors — of an Eldon, of a Lyndhurst, of a 
Brougham, of a Cottenham, of a Truro, of a St. Leonard's, 
and of a Cranworth — could, as matters are now ordered, fulfil 
the claims of the office, and that, from sheer want of the com • 
monest machinery, and of the varieties and gradations of 
service, which the fulfilment of these claims involves. 

If the present Chancellor would frankly perform this duty 
he would do a service of the highest value to the State. 
How much better would it be to do so than to leave to 
secondary and irresponsible agencies the performance of 
portions of his work, without the means and with the certain 
result of encountering a series of disgraces that must at once 
enfeeble the office of Chancellor, and destroy or hurt the 
personal reputation of its successive holders. The Statute 
Law C<»nmission, to which we advert elsewhere, proves too 
clearly the necessity for some supplemental aid of a well 
organised kind. That a work of so imperial a character, 
so largely affecting the future history of the people, should 
be assigned to a body at once so well constituted and so 
Dl supported, is a proof of the want of sense of the needful 
arrangements for executing a great work, or a want of sense 
of the nature of a great work ; — the Code Victoria of which 
the Chancellor spoke in his speech in Feb. 1853, could not 
be done in a hundred years by the most industrious exertions 
of such a body, with such a staff of workmen. 

But the Statute Law Commission is not all. The whole 
judicial administration of the country is under review ; — the 
distribution of tribunals over localities ; the reinstatement of 
the hierarchical character of the system of tribunals; the 
fusion of their jurisdictions ; the assimilation of the laws of the 
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three kingdoms, and even (as regards commercial laws) of 
those with the laws of foreign countries ; and, finally, the 
adjustment of the Common Law of the realm to the enlight- 
ened views of jurists and the common sense of mankind. 

This work has begun, has made great progress, and no 
political Canute can stop its career; — but for its evolution 
into a right result, for the cultivation of principle, and the 
adaptation of judicial practices to the habits of the people 
and practitioners in such a manner as to secure development 
without destruction, we shall for a long time to come need 
a Chancery, or Ministry of Justice, well reinforced in all 
departments of legal power and skill, in the inferior as well 
as the superior parts. 

It should be borne in mind, in considering this subject, 
that one effect of the war is to teach the nation to view 
things at large, to adapt their exertions to the ends, and to 
count it criminal to waste resources in a protracted course 
of petty and ineffectual efforts, instead of at once putting 
matters on such a footing, that whether the whole thing or 
part be done on the instant, each step shall be effectual, and 
carry us on to the desired result. 

The political consequences of the war — in the modification 
of the political feelings of the people, and their estimation of 
political men, — is a matter that must be taken into account in 
the scale in which we undertake, in future, great national 
measures, and the means we bring to bear on their solution 
and their fulfilment. 

* Would that our great men, instead of surrounding them- 
selves with parasites, would take counsel of the public voice 
in due time, and shape their course accordingly. A great 
politician lays down the course of his career years before his 
opportunity arrives. We, it is to be feared, depend for our 
suggestions on the exigencies of the moment and the aspect 
of the Session, and tack accordingly. 

It is one of the uses of a great department of the State, 
duly manned, that provision is made for the recordation of 
traditions, that information accumulates, and (it is to be 
hoped) is duly arranged for use ; and the service, though 
modified, does not largely fluctuate with the changing of the 
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officer in charge : and if for a moment an effort be ineffectual^ 
it is only necessary to await the return of the tide to launch 
it more successfiilly. These are the considerations that press 
for the establishment of the office of Ministry of Justice. 
Let Sebastopol^ and our too late appointment of Minister of 
War^ and organisation of our forces, serve us for a lesson in 
this matter. It is not enough to say that in that case or 
in this we are not to blame: — blame is not imputed till, 
after warning given and experience dearly earned, we lazily 
or treacherously refuse to act with obvious wisdom. 

On future occasions we propose to consider the following 
subjects. 

1. The state of the Office of Lord Chancellor in relation 
to its aid by commissions occasional and permanent, gratui- 
tous or paid. 

2. The state of the Office of Lord Chancellor in relation 
to the distribution of his work over time. 

3. The state of the Office of Lord Chancellor in relation 

r 

to the distribution of his work over place. 

4. The state of the Office of Lord Chancellor in relation 
to the matters of his jurisdiction. 

5. The state of the Office of Lord Chancellor in relation 
to the use and abuse of his patronage in aid of his office. 

6. The state of the Office of Lord Chancellor in relation 
to his Judicial functions. 

7. The state of the Office of Lord Chancellor in relation 
to the means placed at his disposal. 

8. The state of the Office of Lord Chancellor in relation 
to matters under consideration. 

9. The state of the Office of Lord Chancellor in relation 
to his political functions. &c. &c. &c. 

We take this course as the best means of working out the 
consideration of the state of the legal and judicial adminis- 
tration of the Country, — since the Chancellor is the head 
and personal embodiment of the legal and judicial forces, 
certainly their representative in the Cabinet, in Parliament, 
and in our judicial system, and the only functionary to 
whom generally we can look for the prosecution of measures 
of reform, at once conservative of the principles of our 
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eystem^ and protective of all the interests^ personal or class, 
involved in the matter. A jurist may expound, but for 
practical action we must appeal to some real personage, 
responsible to the parliament and to the country. 

In conducting this series of articles we shall be careful 
to keep distinct all personal from official considerations, — to 
direct our attention to the system which enthrals the officer, 
rather than to the man. In these days it is not the Chan- 
cellor who jobs, though mayhap he may now and then be 
made the victim, and sometimes we fear the tool, of a jobber. 
In such cases, we must point to the blot, and bring the Pro- 
fession and the Parliament to the rescue. 

Generally, however, while directing our efforts to the 
amelioration of the law for the interests of the public at 
large, and the condition of the public's agents, the Pro- 
fession, in particular (which personality is the very ob- 
ject and soul of law — of living and effective law realising 
human interests), we shall endeavour to be as impersonal and 
impassive as human folk in its most placid and amiable 
condition can be. 

We shall look to our brethren in the Profession to help us 
by suggestion and information, and to our brethren in Par- 
liament, manfully to give voice in Parliament to the claims 
for its interposition which may come from this or any other 
quarter. 

Since writing the above, it has occurred to us that, to do 
justice to the Office of Lord Chancellor, it is necessary 
to consider also the history and state of the other offices 
whose assistance ought to be given to him, — as, for instance, 
the office of Master of the Rolls, the office of Clerk of the 
Parliaments, the office of Attorney-Greneral, the office of 
Solicitor-General, and the office of Queen's Counsel. 

Our attention will be directed to such offices, because we 
believe that the extraordinary pressure upon the Lord Chan- 
cellor is due to his office being so ill supported. If we have 
an able Chancellor, determined to do his business, he is 
nearly left high and dry by the want of active support 
or frank counsel and assistance from other offices ; and these, 
again, are unjustly treated by being required to do work not 
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only without remonerationi but without oflSloial aid. Such 
is the case with the offices of Attorney and Solicitor- 
General. 

The office of Clerk of the Parliaments is one which 
ought to be had in great request. It is more than doubtful 
whether the function assigned to Mr. Bellenden Eer in the 
Statute Law Commission ought not to belong to the office of 
the Clerk of the Parliaments, whose function it already is to 
keep the Parliamentary Statute RoU^ and who is so in- 
timately conversant with Statute Law. If that high officer, 
together with the Clerk Assistant of the House of Lords, so 
ably filled by the brother to the Speaker, and with the 
Clerk of the House of Commons, were associated with the 
Statute Law Commission, great good must follow. We 
shall defer our exposition of this topic till we come to consider 
these offices in relation to the Chancellorship. In the mean- 
time we cannot but regret that proper use has not been made 
of offices so richly endowed, with experience and remu- 
neration, in supporting and reinforcing the. Chancellorship in 
its most arduous duty of ascertuning the Law of the Bealm, 
by the agency of the Statute Law Commission. 



ART. HL— THE COUNTY COURTS. 

The subject of local judicature, always of the greatest imports 
ance, is at the present time peculiarly so, fVom circumstances 
within the knowledge of all our readers. The signal but not 
unexpected success of the new system, which came into 
operation about eight years ago, the subsequent extension of 
the jurisdiction in 1850, the increasing amount of the busi- 
ness transacted in the New Courts, the universal demand all 
over the country for a further extension, so as at least to 
give equitable relief in cases of a moderate amount ; but 
above all, the Commission issued at the close of the Session, 
1853, to inquire into the whole subject, in order to ascertain 
the results of the huge experience of local judicature afforded 
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by the Courtd since their erection, — these circumstances 
^ve a 'surpassing interest to the subject at the present time. 
That Commission has now been above fourteen months in 
active operation. The country^ as well as the profession; dis- 
appointed at the long delay, anxiously lexpect a report of its 
proceedings. But the Government^ without waiting for that 
report, has taken a step which calls for full and dispassionate 
consideration. The sum granted by Parliament for increasing 
the salaries of the judges has been in part applied, and fifteen 
of the sixty have received the increase, which raises their pay- 
to the maximum of 1500/. fixed by the Act. It may well 
admit of questipn, as we shall afterwards consider, whether 
there ought to be any difference in the salaries of these 
functionaries ; but we will, for the present, assume that this 
is a justifiable course to take, and examine on what principles 
and in what .manner the selection has been made. 

A circular is addressed to all the County Court Judges 
from the Secretary of the Treasury, informing them that 
fifteen have been selected for the augmentation, and stating 
on what grounds. " Their Lordships," says Mr. Wilson, '* in 
making this selection have been governed solely by a most 
minute investigation into the relative extent and importance 
of the business transacted in each Court." There now lie 
before us the answers to this circular of six of these judges, 
and also the returns to Parliament of the business transacted, 
as well as the Acts themselves under which the Courts have 
been established and their jurisdiction exercised; and, we will 
venture to affirm, without having the very leastconnexion either 
with any of the judges, or practitioners, or suitors, or any one 
motive to bias our judgment in any manner of way, that, 
accustomed as we have long been to what Sir Francis 
Burdett once called the effects of "an inveterate habit' of 
■official assertion," we never yet saw anything to compare 
with this statement of the Treasury. We desire it to be dis- 
tinctly understood that we have not the least suspicion of any 
wilful mis-statement; we charge the office only with ignor- 
ance, but ignorance of the grossest description, — with inad- 
vertance to the whole of the particulars most material for 
consideration in arriving at the conclusion, — with not taking 
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the trouble of obtaining the neceseary informiitioiit — with 
not at least waiting until they could consult the Commis- 
sion aetuallj sitting on the subject, if they could not wait 
for that Commission's report* We are very far, indeed^ 
from even doubting the truth of the statement, that the 
ground of the selection was an estimate formed of the rela- 
tive extent and importance of the businefs transacted ; but 
we Bfaall prove that this estimate could not possibly be made 
with even any approach to accuracy, by the only tests to 
which, apparently, their Lordships appealed — tliti relative 
amount of the fees paid* The number of plaints entered, 
— nay, the number of days the Courta sat — forms no criterion 
either of the amount or of thei mportance of the business 
transacted; and yet it is only to these testa tiiat the ap[H;al 
has been made, 

III the ^/-s^ place, it is quite manifest that the Treasury, 
or those whom they set to make the " investigation " which 
is mentioned, were wholly ignorant of any duties east upon 
the County Courts, except that of deciding the causes which 
are stated in the Parliamentary Returns ; tliey assume tliat it 
is safe to go by tliese returns, as if all the business of the 
Courts were tlierein detailed. Now this supposition is al- 
together groundless. A few words only are wanted to prove 
it* We sav nothing of magisterial duties, both in and out of 
Session, though on many of the judges theee fall with consider- 
ahle weight i but observe how many other duties are cast upon 
them by various Acts passed since Lord Brougham's firat Bill 
of 1831 ; nay, since the Act of 1846 itself. Lord Harrow by *a 
Act for Arrest of Fugitive Debtors, Lord Truro's and Lord 
Ci-an worth's on Charitable Trusts, give the County Courta 
large jurisdiction in cases of difficulty as well as importance. 
The late Customs Act imposes other duties upon them, giving 
a jurisdiction up to lOOL ; and the Common Law Procedure 
Ad passed kst Session empowers the Judges of Westminster 
Hall to refer country causes to the County Court Judges. 
From all these provisions a considerable amount of business 
will inevitably be added to the ordinary business of those 
CourtSj and some has begun to accrue from them. But tho 
cases of insolvency are, and have from the fii'ist beeuj a very 



258 Tlie County Courts. 

'important and a very laborious addition to their work ; and 
it is a labour of an irksome^ and often of an invidious cha- 
racter* The judge of one circuit has heard as many insolvent 
cases as any two Insolvent Judges in London, when there 
were four of these ; and now that they are reduced to three, 
he hears as many as any one of them ; and yet, because none 
of this can appear in the Returns of County Court Causes, the 
judge of that circuit had been excluded from the increase of 
salary, while each of the metrc^olitan judges has received the 
increase ; not one of whom hears or can hear one insolvency 
case from the 1st January to the 31st of December. 

But, secondly^ the Treasury has completely misapplied the 
figures given in the returns, and has drawn the most er« 
roneoud conclusions from those figures in estimating, by help 
of them, the relative amount and importance of the business 
transacted. From absolute unacquaintance with the whole 
subject, they have imagined that the amount and importance 
of the business can be ascertained by the number of the suits 
commenced, or of the orders made. Neither the one nor the 
other number affords any test whatevei^, unless other things 
are taken into the account; and among these things, the 
difierence between town and country Courts, which the 
Treasury leaves wholly out of view, and which, nevertheless, 
is quite decisive of the question as between those two dasses 
of Courts. It is well known that the tendency of the 
London attorney is to try all his causes which will bear the 
expense in the Courts above, of the country attorney to try 
them in the County Courts ; and, to a certain degree, this 
difference prevails as to Liverpool, Manchester, and other 
large towns a compared with inferior places. But one thing 
is certain, that of the business in the metropolitan Courts, 
and, in some degree, in those of towns like Liverpool and 
Bristol, where there are local Courts of unlimited jurisdiction, 
a much greater proportion of the causes tried are of an un- 
important nature, and of little or no difficulty ; so that most 
of them are really disposed of aa much by the clerk as by the 
judge. Yet all the metropolitan Courts have received the 
augmentation of salary, on the alleged ground of more busi-^ 
ness being transacted by them. Let us examine this a little 
more nearly. 
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It sbould seem, that without any particular knowledge of 
those Courts, the proportion of causes between 20/. and 50/. 
tried in the different Courts might be thought to furnish 
some test of the importance of the 'business transacted. But 
bow stands the fact ? We have now before us the returns 
of the last yean It appears that five of the Metropolitan 
Courts tried^ upon an average, sixty«four causes of from 20/. 
to 50/. ; while five Provincial Courts tried, on an average, 
132, or more than double; and yet all the former five are 
included in' the augmentation, all the latter excluded ; and 
excluded because the business transacted by them is of less 
importance ; whereas it is, by this test at least, doubly im- 
portant. And observe, the test cannot be repudiated by the 
Treasury as to the importance of the business, vf hen they take 
the numbers as a test of its amount. So if we take, not an 
average, but individual instances, we find one of the Courts - 
preferred, tried only 44, another only 50 causes between 20/. 
and 50/. ; while one of those excluded tried 133, and another 
162. The last, therefore, was shut out because of the greater 
importance of the business transacted by a Court which tried 
little more than one-fourth part of the important causes. 

In the third place, the number of days occupied with 
business leaves the average estimate equally at fault The 
returns show that the average number of days for the whole 
sixty Courts is 143 in the ycfar ; but the average of the 
selected fifteen is only 135 ; the average of those excluded, 
145. Again, to take particular cases, instead of the general 
average, five are selected for augmentation whose average 
sittings were 107 days ; while five are excluded whose 
average was 190. One selected, sat 98 days; one is ex- 
cluded which sat 204. 

In the fourth place, the Treasury leave entirely out of 
their consideration the different distances of the metropolitan 
Courts, and Courts of the greater towns, and of those in 
country districts, from the residence of the judges ; and this 
omission includes the highly important one of the traveUing 
required for the latter class, both the time, the fatigue, and 
the expense of constant moving about, and the discomfort of 
leaving home. Hence the number of hours spent in Court 
affords no true criterion at all, because the metropolitan judges 
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have, for the most part, only a walk or a drive to their Courts, 
while those in the country travel many miles in the course of 
the week. The number of the towns in the country circuits. 
is ten, on an average. We have before us the account of one 
judge who has to travel every month between 400 and 600 
miles, and to sleep from home five or six nights ; of another, 
who travels about 400 miles monthly, half of which through 
the most mountainous parts of North Wales, journeys requiring 
more time than is spent in Court ; of a third who travels 
5000 miles in the course of the year, the greater portion of 
the journey wholly unassisted by railways, and the allowance 
for travelling expenses accordingly inadequate. 

There cannot, therefore, remain the shadow of a doubt 
both that the estimate which has been made as the ground of 
the selection, proceeds upon entirely false grounds, and that 
it is wholly inaccurate even upon the grounds whereupon it 
professes to be formed. It is quite clear, then, that an 
entire revision of it must take place ; but thifr will by no 
means meet the exigency of the case. For, suppose the grosser 
errors that have been enumerated were corrected, and a per- 
fectly new distribution made, so as to avoid the objections 
which have been urged in detail, there would remain the 
fundamental objection which is urged — and it seems to us 
reasonably urged — against a varying scale of judicial remune- 
ration. We are aware that the original plan of local judica*. 
cure admitted this variable remuneration; but it must be 
remembered that when the Bill was first brought in by Lord 
Brougham in 1831, and again with the approval of the 
Common Law Commissioners in 1833, it was confined to 
certain counties, to be extended immediately after its practical 
operation in those districts had been found to indicate ne- 
cessary alterations ; and neither he, nor Lord Lyndhurst, nor 
Lord Cottenham, ever contemplated a difierence of salary 
when the system was made universal. On the contrary^ 
Lord Cottenham appointed Mr. Drink water Bethune to ex- 
amine and report upon the division of the country into dis- 
tricts ; and both his letter to that gentleman and the report 
made in answer to it, show that all circumstances were taken 
into consideration, with the view of making an equal division, 
regard being had both to the amount of business, its import* 
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ance^ the time consumed, in transacting it, the labour and 
expense of the circuits, and the inconvenience of performing 
the journeys. It was upon the assumption of such an equal 
division having been, if not exactly made, yet approaciied, 
that Lord Cottenham resolved to award the same salaries to 
all the judges. 

It appears to us very manifest that this was the sound view 
of the subject, and the one most accordant to all principle. 
There are obvious reasons against allotting different salaries 
to different magistrates of the important station filled by 
judges, and whose functions are of exactly the same descrip- 
tion. If the districts have been very unequally fixed, the 
remedy is to alter their bounds^ and equalise the labours of 
the Courts. It may, indeed, be contended (and some of the 
judges, we observe, take this view) that the Judges of 
Westminster Hall have their salaries fixed without any re- 
gard to the relative amount of business transacted in their 
Courts. But we conceive that this is no reason against 
adopting every means to equalise that business. Thus one 
Court, the Common Fleas, is admitted to be very much 
underworked ; and accordingly, in several of the late improve- 
ments of the Law, the tendency has been to send business to 
that Court, rather than to the other two. But the plan some 
years ago introduced, and with perfect success, in Ireland, of 
distributing all causes equally among the three Courts of 
Common Law, is now generally approved, and the opinion 
gains ground d^ly that it ought, without further delay, to be 
adopted in England. We, therefore, see no reason whatever 
for maintaining any inequality among the County Courts, 
in respect of their amount of business. If it is found to 
exist in a considerable degree, or if it should hereafter 
greatly increase, there can be no objection to having it 
removed ; though there seems no reason to believe that at. 
present there is any such great inequality, when all circum- 
stances are duly weighed. 

Nothing can be more marked than the distinction which 
is made by the selection between the two classes of judges, as 
if one, the more numerous, were inferior to the other. As 
all have the same functions to perform, even if there were 
more work done by one class than by the other, there would be 
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no reason for stamping the latter as inferior ; because precisely 
the same talents and learning are required to perform the 
duties of both. This was felt, and acted upon both when 
the salary of 1000/. was at first given, there being then the 
discrtion vested in the Great Seal of apportioning it ; yet the 
same salary was given to all. Then when this was raised to 
1200/.5 that was given as the maximum^ and again the Great 
Seal might have given various salaries to different judges ; 
but again the whole salaries were fixed at the same sum^ the 
maximum of 1200/. Has anything occurred since to autho- 
rise the introduction of the new principle ? A very important 
circumstance has indeed occurred, but it is strongly against 
the change. The County Court judges have been all pro- 
hibited from practising at the bar, since the former arrange- 
ment of their salaries ; and it should seem an almost inevitable 
conclusion from the augmentation of their salaries^ that this 
was with a view to that exclusion from practice, and was a 
compensation for it. But as all are equally excluded, can 
any reason be alleged for awarding the compensation to 
a few only, to one-fourth of the whole body? It may 
be recollected that, in high places, one main objection taken 
to the County Court system was grounded upon the small 
salaries of the judges. "You cannot expect," said Lord 
Truro (then Chancellor), **to obtain the services of men 
eminent in their profession for so small a salary as 1000/. 
a year." It was felt that there might be some foundation for 
this appeal ; and they who contended in favour of Local 
Judicature were not disposed to deny that all means should 
be used for improving the new tribunals by securing the 
ablest men as judges. Under the influence of such senti- 
ments the salary has been since raised, till it now is half as 
much again as when its paltry amount offered Lord Truro 
the topic of his invective. No, not t«, except in the statutory 
provision, but in practice the wise liberality of the Legis- 
lature is intercepted by a miserable parsimony, not to be 
dignified with the name of economy ; nay, worse, for both the 
answer furnished to Lord Truro is annulled, the increased 
salary being prevented from obtaining better judicial assist- 
ance, in order to raise the character of the Courts; and a 
new principle is introduced which he had never contemplated, 
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tending to lower their character^ by proclaiming that three- 
fourths of them are inferior to the rest. ^^ Raise the salary^ 
and so raise the character of all the County Courts/' says the 
Legislature. "Ifo,** says the Treasury ; "do not raise the 
character of three-foorths of those Courts ; and do not even 
leave them as they were, but lower them by proclaiming them 
inferior to the other fourth." — We have really little or no 
apprehension that this part of the County Courts question 
will not veiy speedly be put on its right footing. 

Bnt there are other matters, hardly less pressing, to which 
tlie attention of Parliament and of the country most almost 
as speedily be directed. We will assume that the relief of 
the Connty Court suitor from the heavy load of taxes, the 
270,000/L which is extorted from him, while all the taxes 
paid by the suitor in the Courts above amount to little more 
than a sixth part of the amount. This has been long since 
^ven up in argument, and only the formal presentation of 
the Commissioners' Report is probably now waited for, in 
order to the grievous abase being practically extirpated. We 
will also assume that the arrangement as to costs, so long 

.pending, will at length be completed, and the channel cleared 
of the only obstruction, the Jaw taxes being repealed, which 
impedes the stream of locid justice. But is it conceivable 
that the Commission can have been at work for fourteen 
months, and come to no decision recommending that moderate 
extennon of the Connty Court jurisdiction which has so 
loudly been demanded by the whole country, and which the 
increased salaries allowed by Parliament tend so greatly to 
facilitate ? We fear not — but the reports which have reached 
us may be, as we fervently hope they will prove to be, in- 
correct. The impression in Westminster Hall has been that 
the Common Law Judges and Common Lawyers on the 
Commission are averse to the new system, and would rather 
restrict than enlarge its operation. We believe, if this be so, 
that any attempt of the kind would only cover with disgrace 
its discomfited promoters; but we trust that they will be 
closely watched by both the profession and the country. 
They may be well assured that they will be universally 

. regarded as no friends to either* 
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ART. IV POSTHUMOUS PUBLICATIONS — LORD 

J. RUSSELL. 

Some time ago (No. xxxvi., Aug. 1853) we directed the atten- 
tion of our readers^ and generally of the Profession^ to the 
abuse which appeared on the increase^ of unauthorised, or 
careless though authorised, publication of a person's letters and 
papers after his decease. Considerable obloquy had been en- 
countered by Lord John Russell from his having, with great 
kindness towards the family^ and in performance of a promise 
to Mr. T. Moore, undertaken the office of editing his Journals 
and Correspondence. Toothing could be more praiseworthy 
than the motive ; and it was only to be lamented that he had 
not the leisure required for performing, even reasonably well, 
the task he had undertaken; since it became unavoidable 
that he should transfer to others the delicate office of selecting 
what might fitly appear, or suppressing what, for various 
reasons, the family were bound to withhold. The conse- 
quence was, that some things were published which ought 
never to have seen the light; and Lord John, upon being 
severely taxed with this in one instance, possibly in others, 
was under the painful necessity of confessing his fault, though 
he did so most honourably. Nevertheless, he has gone on 
publishing, for behoof of the family, other volumes ; and it 
seems to be admitted on all hands, that the person who has 
suffered most from these ill-advised publications is Mr. T. 
Moore himself, and that his memory has lost incomparably 
more than his family have gained from the speculation. 

That any promise justified Lord John Russell in publish- 
ing some of the things which, from negligence, have found 
their way into these volumes, it would be absurd to contend 
for a moment. The utterly groundless attack on Lord 
Castlereagh, already adverted to, — the detailed statement of 
what passed at the table of a great lawyer, in company with 
others, and from which it resulted that, according to the un- 
hesitating opinion of these lawyers, soon after the heads of the 
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l^al profession, George IV. had forfeited his crown, " as if lie 
were naturally dead *" (in the language of the statute), and 
was only de facto king from the hour of his accession ; — the 
publication of such things could never for a moment be justi- 
fied, or even extenuated by any promise given to the deceased 
collector of eavesdroppings. But even the things which are 
most injurious to that person himself fall within the same rule ; 
no promise justified their publication. Had he been alive 
and given directions to publish, he could not have complained. 
But even had he been alive, the friend who should have 
printed what destroyed his reputation, by his own desire, 
would have had no more justification than he would have had 
for inflicting some bodily injury upon him by his own desire : 
in the case of a mortal injury, he would have been accessory 
to suicide, and guilty of murder. Much less could a promise to 
publish, after a man's decease, a libel upon his character, be 
any justification, when even the publication during his life- 
time could have had no excuse. In truth. Lord John's de- 
fence was, that he had not time well to perform the task 
which, from the most amiable motives, he had undertaken.^ 

He has now edited three volumes of Memorials and Corre- 
spondence of Mr. Fox ; and this task he has found it far easier 
to perform, because there was really very little which he 
could be called on to suppress. The third of these volumes 
is now before us ; and the editor's portion of the publication 
shrinks into a very small compass. The letters to the late 
Lord Holland form the greater part of the book, and such of 
them had been selected by Mr. Allen as he thought worthy 
of publication. The notes are almost all, as Lord John 
modestly states, communicated by " a learned friend," and are 
really very learned and very useful. The editor's own part, 
therefore, beside a few pages on the origin of the war, 1793, 
and on its subsequent renewal in 1803, — pages strongly 
tinged, as was perhaps unavoidable, with party prejudice^ — 

^ It is remarkable how such party feelings show themselves in every part 
of these pages. Thus, the opposition made to the war is placed wholly to 
the credit of '♦ Mr, Fox, Mr. Grey, and Mr. Sheridan," — the ** wisdom, argu- 
nient, and wit of whose speeches," is largely and most justly praised. But 
if the Parliamentary debates of the years from 1 792 to the secession. May, 

VOL. XXI. T 
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consists only of the selection which was applied to the other 
letters, he considering himself as almost bound by Mr. Allen's 
judgment respecting those addressed to Lord Holland. 

Every reflecting reader of these volumes will be disposed 
to think that, in one or two instances, Mr. Allen's discretion 
was not soundly exercised, and that Lord John's is still leas 
to be commended, upon his part of the selection ; but it is fit 
» to add, that in only a very few instances do objectionable 
passages occur. We verily believe that a single page, perhaps 
a few lines, would contain all the things which can reasonably 
be objected to. The objections arise, not on behalf of those 
against whom Mr. Fox inveighs ; because an open and avowed 
political antagonist, giving vent to his anger against men in 
j)0wer, could not be fairly complained of. But it is on Mr. 
Fox's part that we find very general objection to the few 
remarks, and still fewer expressions, of party indignation or 
contempt, because he is certainly somewhat lowered by them. 
They were, for the most part, not his calm and deliberate judg- 
ment, but the result of a momentary, perhaps a passing, fit of 
anger or irritation. It is very possible that the editor might 
not think himself entitled to suppress the opinions and the feel- 
ings, however violent and unjustifiable, of some passages; — as 
when, from a very strong opinion against the manner of con- 
ducting the war by co-operation with the Royalist insurgents, 
he expresses his joy at the failure of the Quiberon expedition, 
(p. 116.), and his sanguine hopes that the attempts soon after 
made on Noivmoutier, would have no better success (p. 121.). 
The blindness which made him erroneously (as the noble 
editor in a note admits) construe a passage in the king's 
Prorogation Speech into a prediction that monarchy would be 
restored in France (p. 1 1 9.), could not well have been con- 
cealed by suppressing part' of the letter, which it was quite 
right to give, because it shows good feeling respecting Som- 

1797, be examined, it will really be found that others took as large a share as 
Mr. Grey in the controversy,— Mr. Whitbread and Mr. Erskine, for instance ; 
though during that important period Mr. Grey*s incessant exertions on every 
constitutional question were above all price. But the creed of the reg«i1ar 
Whig party required the mention of Mr. Grey's name in the above passage ; 
and possibly the addition of Mr. Sheridan's was rather felt to be a deviation) 
however necessary, from that strict rule. 
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'breoil's fate, and, after what had been given on the expedi* 
tion, was a most proper addition. But surely such expressions 
were quite unfit to be published, as, in p. 131., — ''What a 
rogue Pitt is ! It is quite unpleasant to think that a man 
with such parts should be so totsJly devoid, as he seems to me, 
of all right feelings," — on the ground of his having made an 
excellent speech for abolishing the Slave Trade, but in which 
Mr. Fox could not believe him sincere ; or, as in p. 455., — 
'' He is a mean, low-minded dog;" or, as in p. 464., — '' Oh ! he 
is a sad stick," — because he would not agree to some strong 
motion against Mr. Addington. Oversight may have caused 
the insertion of these letters, and one or two others of the same 
kind ; but we find the prava diligentUi in one instance where 
we should have greatly preferred negligenticu In p. 440. we 
had innocently read the text, — *' He is a mean rascal after 
all," and had really not applied it ; when we found a note 
carefully appended, — "Mr. Pitt seems to be here meant" 

Now we by no means complain of the editor for not 
striking out these very unworthy passages, if he must give 
the rest of the letters. He might possibly object to any 
such alteration. But there was not the very least occasion 
to give the letters, of which those expressions really form 
the most notable portion ; and, once more reminding his Lord- 
ship, that they were not the statement of Mr. Fox's calm and 
deliberate judgnjent of his great rival, but the mere ebulli- 
tion of accidental spleen, we apply the true test by which the 
fitness of making such things public, and perpetuating the 
remembrance of them, must be tried. Would Mr. Fox 
himself have desired it ? Would he not have felt deeply 
hurt? If he could have foreseen it, would he not have 
either avoided using such language, or have taken every 
means of preventing it being published ? When a full con- 
sideration is given to the circumstances, no one can affirm 
that he suffers much from his private communications to 
his nephew, and to his confidential friends, being thus ex- 
posed to public gaze ; but he does suffer a little, and that 
little had better have been spared his memory. 

The right to publish in this case is unquestionable. The 
papers were left as a legacy to the editor. Whether he has 
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always consulted the surviving relatives of Mr. Fox we, <3^ 
course, cannot know. If he has, the blame of negligence, 
or of deliberate indiscretion, must be shared by them. But 
a question of importance is presented by all such publica- 
tions^ and to the consideration of it we naturally direct the at- 
tention of the legal reader. The ravenous desire of the public 
for ** Memoirs and Correspondence " is such, that hardly any 
person of the least importance dies, but his or her repositor 
ries are ransacked for the letters to be there found, and a 
book is forthwith advertised. Now, as regards the papers of 
*the deceased, the remark above made applies ; the representa- 
tives are bound to weigh well their moral right to publish, by 
considering whether he would have himself approved. But 
as to the letters of others, they have to Qonsider the legal as 
well as the moral right, for by law they cannot publish with- 
out the consent of the writers of these letters. There ap- 
peared, about ten years ago, in the ** Quarterly Review,"^ a 
very elaborate and most useful paper, discussing fully the 
whole subject of ** Publication of Private Matters,^^ and 
setting forth the duties, of persons entrusted with papers, 
towards the deceased, towards the survivors, and towards the 
public. We have no fault to find with any of the principles 
there laid down ; indeed, the test adopted is the same with 
that which we have now referred to. As far as the law is 
touched upon, too, we can see no reason whatever to differ ; 
but the course of the inquiry led rather to examining the 
moral right as between the survivors and the memory of the 
deceased, than the legal right of parties whose letters are pub- 
lished on the death of their correspondent. Now on this we 
are bound to state, and it is a necessary supplement to the 
very important article of the " Review," the writers of these 
letters have the remedy in their own hands. It might, perhaps^ 
be better for them, on receiving intimation of the design of 
publishing, to give the parties notice that they will be proceeded 
against ; because, in many cases the publication is nfade in 
ignorance of the law, possibly in ignorance of the fact that 
any objection will be made. But at any rate, and especially 
if such an intimation is disregarded, an application should be 

> VoKlxxvi. 
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at once made to the Court of Chancery, and an injunction 
will issue, as a matter of course, to restrain the sale of the 
book. A single letter printed without leave of the writer 
gives him a right to this injunction, which stops the sale at 
once. The cancelling of the leaf or leaves containing the 
letter then becomes necessary ; but the prospect of this delay 
^nd expense (with other costs which may arise) will, in al- 
most every case, cause the previous intimation to be ef- 
fectual. We have known parties who had reason to appre- 
hend a publication, in spite of notice given, obliged to have 
an injunction bill and affidiavit ready to be put on the files of 
the Court, so as to prevent any more than a very limited 
circulation of the letters or papers expected to be published. 
But we have never known the application to be otherwise 
than efiectual. What we have now stated may have the 
salutary effect of calling the attention of publishers to the 
risk they run, and making them do, in prudent regard for 
their own interest, what all respectable editors would do from 
a sense of duty and feeling of honour, — apply for permission 
to publish anything that may have been entrusted to them. 

Upon the other questions of an editor's moral duty, we would 
fain hope that the conductors of the " Quarterly Review " 
will put their dissertation in a popular shape for circulating 
generally, omitting the particular examples given of infrac- 
tion of the rules laid down. Those rules and the reasonings 
in support of them cannot be too carefully considered by the 
noble editor of Mr. T. Moore's and Mr. Fox's papers. The 
description at p. 437-8, of a person going into society as a* 
reporter in disguise, and the consequences of his notes being 
published — notes of what passed among those wholly un- 
awares that they were speaking to the public — especially 
deserves his Lordship's careful consideration. But the Review 
appears not to have contemplated the possibility of any one 
deliberately and secretly collecting gossip and scandal with 
the view of a profit to his family after death should remove 
himself from all risk and all responsibility. 
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ART. V STATUTE LAW COMMISSION — ITS PRE- 

SENT FORM AND PROCEEDINGS — ITS ST AT 
AND PROSPECTS. 

We make no apology for resuming this subject. Its im- 
portance is exceeded by fe\T matters of public concern. It 
affects every body^ from the highest to the lowest, from the 
sovereign to the constable, from the richest to the poorest ; 
every person natural or legal ; every infant, every person of 
whatever age, class, or condition; every husband, wife, child ; 
the idiot, the lutiatic, the sick, the convalescent, the young, 
the old, the middle-aged, the indolent, the enterprising, the 
man of energy, the man of literature, the man of science^ 
the man of business ; every holder of property, of whatever 
kind, and in whatever degree; every commercial person^ 
whatever his transactions ; every worker, breeder, maker, ma- 
nufacturer, tradesman, merchant, or artificer; every offender ; 
every official person, peer, member of Parliament, member 
of council, public officer, financier ; every member of every 
tribunal, every suitor, claimant or appellant, plaintiff or de- 
fendant, prosecutor or prosecuted ; every inhabitant of every 
part of the realm. 

Whom does it not affect? Who is not concerned in 
knowing the state of the law as regards himself, his person, 
his family, his household, his property, his business, his local 
relations, his national concerns ; and when he is aggrieved by 
the act or default of another, in having a clear law under 
which he can claim the intervention of the state for his pro- 
tection or his relief, and under which the judge or tribunal 
may safely and unhesitatingly grant him that relief without 
delay, and without demur or difficulty ? We hate descrip- 
tion by enumeration of detail; but so dull are our appre- 
hensions, so indolent our investigations, that if chapter and 
verse, the very fact and event, and its actual application, 
be not cited and announced, stated, iterated, and reiterated, 
we phlegmatic Englishmen take no thought of it; and if the 
matter be not proved by painful experience, we deny what 
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we do not know, unless we have acquired a species of dog- 
matic knowledge from our birth, and then we assert as posi- 
tively and ignorantly what we have been taught to believe, 
nnd indignantly repel any new doctrine. 

Of this state of things the jobbing craftsman takes full 
advantage: he catches the humour of his chief, or of his 
fellows, and limits his enterprise to their state of knowledge 
or ignorance, of prepossession or prejudice, of indolence or 
energy ; content to be the receiver of oflScial income, let 
the work proceed ever so sluggishly, ever so imperfectly; and 
in the meantime closes the door to all comers, who have sug- 
gestions to offer, tenders of service to give ; and the more 
pertinaciously does he exclude, if those suggestions point to 
immediate, prompt, and effective action, and if those services 
be gratuitous or disinterested. 

Such is the natural history of jobbery, which makes war, 
at whatever cost, ineffectual, spoils legislation, destroys con- 
stitutions, mars the effort of the enterprising, lowers public 
morality, slurs the reputation of statesmen, weakens their 
energies and influence, makes truth impossible, and sincerity 
humbug. 

All things begotten in secret, conducted on limited views, 
partake in a higher degree of these mischievous tendencies ; 
and our observation of the Statute Law Commission makes 
us feel, however innocent it may have been in its origin, that 
it will not long escape the consequences which we depre- 
cate. 

We shall not •discuss the history of this body, the slow 
growth of its year of birth, its squalling sickness at first, the 
fears entertained for its survival of the first moments of its 
birth, the nursing kindness which it received from one 
quarter, the sanguine hopes of the maternal feeling, how 
struggling it passed through its first year, and emerged into 
something hopeful in a somewhat new form. Our story will 
begin at this point. Its present state is our topic. 

We hoped against reason, and we fear it was against truth. 
In our last number w^e indicated the present composition 
of the Commission, its high presidency and the distinguished 
persons of whom it consisted, with the scanty allowance of 
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needful assistance, consisting for the most part, and almost 
exclusively, of Mr. Bellenden Ker and Mr. Brickdale. 

The Commission has since met, and has appointed Mr. 
B. Ker its Standing Committee. To do what, the public is not 
yet informed ; but, we believe, practically, to do every thing 
as he lists. We will not pronounce : the acts of the Com- 
mission will place this matter in an indisputable light. 

Several meetings have been held ; but, from want of a 
quorum, it is said, scarcely anything has been done. 

We believe that, in some instances, the Commission has 
been without the presence of its president: this surely 
should not be, for it is not to be expectedthat the great per- 
sonages who constitute the Commission will attend if its 
chief do not attend. If the interest and the energy which 
he manifests be so slight, they will not think it worth while 
to act, and scarcely becoming, for they will not be disposed 
to register the decrees of Mr. B. Ker. 

Up to Christmas not only were the workmen not set to 
their task, but their work was not assigned ; nor indeed was 
it known what work they had to do. 

Indeed, we believe, at the end of now two years, the Com- 
mission is as much without a purpose, without method, and 
for all actual working purposes without means, as we indicated 
in November 1853. 

But how stands the matter* financially? Although no- 
thing be done, still the salaries are drawn by those who ought 
to work. The country is paying: having dismissed or suffered 
to depart all the working men but Mr. B. ETer^s pupil, friend, 
and ally, Mr. M. Brickdale, these gentlemen draw their pay, 
while the others are kept in suspense. 

Having devoted themselves for two years to the task, 
acquired a knowledge of the field, of the needful processes, 
they are rejected, or, which is tantamount to it, not em- 
ployed. Surely this should be inquired into. The House 
of Commons will not consent to its grant being devoted 
to purposes which it did not contemplate ; still less to purposes 
which do not effectuate its intention. 

The proceedings of the Commission are so secret, that we may 
have made some mistakes in these statements ; but we believe 
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they are eseentiallj true. However, let the matter be inquired 
into : let the terms of the Commission be laid before Parlia- 
ment ; let the appointments under the Commissiqn be signi- 
fied, with the terms of those appointments ; let the instructions 
under which the Commission is acting be made known ; let 
the proceedings of the Commission be published ; let the plan 
of operations be laid before Parliament ; let the correspond- 
ence that has taken place with the Treasury be also made 
known : — we shall then see what is the nature of the institu- 
tion, and the progress and prospects of it. 

If Mr. B. Ker is tQ be the keystone of the Commission, 
let him undergo a searching investigation by a Committee 
of either House; let him state what has been proposed 
hitherto, what has been done, the pros and cons for each opera- 
tion, the grounds of his selection of one course from the rest, 
the specific means which he proposes to adopt ; let him give 
reasons for the rejection of the advice and assistance of every 
body who has taken part in this work; let Mr. Brickdale, 
the secretary, undergo a similar investigation ; and then let 
those who cannot obtain access to the Commission be heard, 
and not simply heard, but permitted to show by what practical 
methods and by what course of operation they would work. 

If a Committee be inexpedient, let a Commission of In- 
quiry sit ; but let that Commission sit from day to day, and 
in public (as we suggested in November 1853). 

We begin to think that the work will not be done with- 
out an Act of Parliament, — a Parliamentary Commission, 
acting responsibly to both Houses, reporting annually, and 
enabled to avail itself of the assistance of every public officer 
as to the statutory matters within his cognisance. We 
must invest the subject, and deal with it at all points simul- 
taneously and effectually. We detail a plan of operation 
which appeared in the Papers relative to the Obstruction 
of Public Business, and the Organisation of the Civil Service, 
— it will form a convenient groundwork for investigation and 
criticism. It was written expressly for this purpose, but the 
consideration of it by the late Commission was not enter- 
tained — in this respect sharing the fate of every suggestion 
offered to that Commission. 
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The plan proposes to cover the whole field, to do the 
work methodicallj, and in a given tiine, and to enlist in the 
enterprise ,a force adequate to the work. We give it in 
exteTiso; but it is evidently a mere outline, wanting the filling 
up of details, and the vindication of its several suggestions. 
It was written in January 1853. The experience of 1853 
and 1854, and the lamentable state of this enterprise at the 
present moment, justifies its republication, and the reiteration 
of its propositions. 

^* The following is ^ a modified plan, recently suggested to meet 
the occasion of mere consolidation of the Statute Law* But it will 
eventually be found that this matter of legislation, which is of 
constant application, must be provided for hy permanent arrange- 
ments. Parliament is entitled to have the legislative matters 
well prepared on sound general principles, with regard both to 
matter and form : and there is an absolute need for a like provision 
for the entire range of sub-legislation, which in this country is 
very extensive. By employing persons temporarily, their services 
do not acquire the advantages of an institution ; their experience 
expires with the completion of the work ; the skill of one is not 
communicated to another, and traditions so essential, like habits, 
to regular and prompt action are not acquired. 

^'Besides a regular office, properly constituted and conducted 
on regular methods, would be cheaper as well as more efficient ; 
and would enable the government to conduct this, which is a great 
financial, as well as legal and administrative operation, onward 
to immediate results, showing themselves in all the measures which 
it undertakes. 

" It seems to me this measure should be conducted as great 
undertakings of a mechanical kind are, upon design, with plan, 
specification, and estimate; and with arrangements which would 
at least promise the completion in an assignable time. The sub- 
joined outline, following the suggested scheme of commission for 
the limited purpose, will give an idea of the course of operation. 
I should assign a period of one year for each stage of operation, 
and should make the remuneration contingent on the work being 
done within the appointed period, giving of course every available 
facility to the undertakers of the work. 

^ The main proposition was that there should be a regular Department or 
Committee of Privy Council, like the Board of Trade, for the purpose of taking 
cognisance of such matters, under the presidency of the Chancellor, and con- 
stituted (with an important difference of means of execution) like the present 
Commission. 
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'^ Supposing a special comtnisstoD (of a limited cbaracter) I 
ebotild recommend^ that it consist of five members at least ; and 
that each member should bold a separate fuDction or office, viz. — 

*' One to be ('Jurist* or) Commissioner of Rights and Ob- 
ligations, to hare cognisance of rights and obligntions. 

"One to be (' Tribunalist* or) Commiaaioner of Jurisdictions 
and TribuiLalji, to liave cognisance of all jurisdictions 
and tribunals. 

" One to be (* Pleader ' or) CommissioDer of Pleadings to 
have cognisance of the matter of pleading and state- 
ments of all kinds. 

"One to be (* Cur^itor' or) Commissioner of Procedurei to 
have cognisance of proceedings of all kinds. 

"One to be (* Formulif^t' or) Commissioner of Forms, to 
have eognii-^ance of ull forms, * 

** That these Conimisdioners should be assisted by the following 
principal Officers or Asaistant Commissioners, or, if economy re- 
qnire, should them selves execute the task, viz. — 

" I. To collect and enumeratis the matters of legislation and 

judicial decision. 
" 2. To receive and arrange them according to the scbeme of 

Conaolidation, 
**3. To stare and compile them in the prescribed manner. 
" 4. To examine and object in reference to requirements of 

all kinds, 
" 5. To try objectionsj and correct the instrument, code, or 

consol idat ed e tatute. ^ 

And that tbej should have the further assistance of the following 
mechanical aids, acting in immediate connection with them : 

«h Stationer, 
" 2. Printer, 
"3* Bookbinder, 
"4. Lithographer, 
" 5* Copier ^ , 

and also of an Officekeeper, Housekeeper, Doorkeeper, Messenger, 
and Porter- 

" The business of the Commission should be conducted with the 
regularity of an office, and to that end the officers should foi-m a 
species of Board, and be assisted by a proper staff of assistant officers 
and clerks, and have all the facilities and appliances of an office. 

' We h»vc not spacc^ nor U this the occssvon^ to give in the detail furnished 
by the work to which we refer, the specific purposes and uses of the different 
officers nod assUUnts, and the explanationsj grounds, and limits €^ th« various 
prnposUlons eont»ined in this sumronry. 
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'^ I sliould further recommend a large unpaid Commission, to 
consist of persons engaged in legislative matters or interested in 
legislation, but to be divided into committees, corresponding with 
the practical affairs, and the functions involved in the adminis- 
tration of them. 

** 1. Departments and offices of State. 

" 2. Persons, corporations, associations, &c. 

*^ To these Committees the Commissioners should periodically 
report, which would give practical direction to the labours of the 
Special Commission, and, at the same time, enable many persons 
who must be subsequently engaged, either in the passing of the 
law, or in its administration, to become gradually acquainted with 
the scope and details of the task, and thus prepared to support and 
defend it in Parliament. 

" I should suggest that the legal members of every department 
of State, and its law officers, should be a Committee to collect (in 
a given form) the laws of their departments, or to assist and 
superintend the collection of the laws by the Special Commission. 
. " It would be desirable to invite the voluntary aid of public 
officers, of members of the Bar, and of other persons, capable of 
affording assistance in any special departments ; and also of 
Students of Law, whether for the Bar or for the profession of At- 
torney or Solicitor. 

" With a view to these services being made available, a scheme 
of operations should be carefully prepared. 

^' By "these means the Commission might be made efficient a» 
well as economical, and at the same time a large range of unpaid 
service be secured, by which the Public and the Parliament would 
be trained to consider the law in the first instance, and after it has 
passed, to appreciate it. 

" If hereafter the examination of candidates for the professions 
were based on the Consolidated Law, there would be added an 
adequate motive for engaging in the service of making the Conso- 
lidation, and also in the necessary training in the use of the instru- 
ment of Law, the want of which has often occasioned an antago- 
nism between the Legislature and the Tribunals. 

" According to the following scheme, the work might be ac-^ 
complished in five years : — 

"FIRST YEAR. 

* I. PRELIMINA.RT INQUIRY, PlA.N, AND INSTRUCTION. 

"Report (1.) on Primary Objects— General Considerations 
— Practical Objects —Practical Means. 



its State and ProspecU. 277 

*^ Report (2.) on wliat baa been done, wben, and wbere. 

'* Report (3.) on wbat bas failed or fallen short, and whj. 

^ Report (4.) bow it sbould be done. (Plan of Action.) 

** (5.) Tbe necessary means. (Specification and £sti* 

mate.) 
*• (6.) Tbe available Agencies. 

" Report (7.) on Material for Insttuctions. 
" (8.) Instructions. 
" (9.) General Course and Order of Proceeding. 



" SECOND YEAR. 
" IL Collection, P&eparation, and Compilation of Materials. 
'^(1.) Collect and enumerate Subject Matters and Topics 

— Laws and Practice — Suggestions, &c. 
** (2.) Receive and arrange tbem in the order of Code or 

Digest. 
*^ (3.) State and compile. 
** (4.) Examine and state Objections. 
** (5.) Determine Objections and revise. \ 



« THIRD YEAR. 
^ III. Ascertainment of Questions. 

"(1.) Statement of Case — Propounding of Questions of 

Law and of Fact. 
" (2.) Statement of Evidences of Questions of Law or 

Principle. 
" (3.) Trial of Questions of Law and of Pact. 
** (4.) Report and Submission of Judgments to Privy 

Council or General Commission. 
**(5.) Report and Submission of Judgments to Parliament. 



"FOURTH YEAR. 
** IV. Preparation op Laws, Consolidation, or Code. 
« (1.) Rights and Obligations. (1.) Code. 
" (2.) Jurisdictions. (2.) Consolidations. 

" (3.) Pleading. (or) (3.) General Laws. 

** (4.) Procedure. (4.) Special Laws. 

" (5.) Forms* (5.) Supplemental Laws. 
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i* FIFTH YEAR. 
" V. Examination anp Revision. 

"(1.) Public Reward for Errors discovered or Saggestions 

made. 
•' (2.) Trial of Claims. 
"(3.) Final Revision. 

"(4.) Submission, to Privy Council or Greneral Com- 
mission. 
** (5.) Submission to Parliament 



" SIXTH YEAR. 
** VI. Recognition of Services. 
" By Pecuniary Reward. 
** By Preferment. 
" By Promotion in Rank. 
** By Acknowledgments. 



*' It would require the aid of men distinguished in both Houses 
of Parliament, and in the public services, as well as of inde- 
pendent persons, to superintend the operation : and these services 
should be recognised by suitable means. The successful maker 
of a code would deserve the honours which are assigned to states- 
manship, and to military, and naval, and legal distinction." 

This plan deals with no specific propositions, oonsolidation^ 
or codification. It gives a machinery, and a course of pro- 
ceeding. It is consistent with every plan suggested but one, — 
that of consigning a task of so much magnitude and delicacy 
to one person, whose capacities for business and for definition 
are so remarkably deficient as those of Mr. B. Ker. 

We will not dispute his merits, for to obtain so high a 
place in the estimation of the great, they must be great ; but 
we know as a fact that he is incompetent for this specific task. 
He has not industry enough, nor order enough, nor energy 
enough, nor learning enough, nor enough appreciation for 
others, nor sociality enough, nor habits of co-operation 
enough ; he may be a good, jolly, gossiping kind of person ; 
a very pleasant companion, importunate^ and bustling, but he 
is without qualities for this task. Our proof is not assertion ; 
it rests upon what he has done, and upon what he has not 
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done, during the last two years, and the general opinion of 
the Profession, and we believe of almost every personal friend 
tbajb he has. * 

We dislike to enter into personal considerations ; bat when 
the question is the fitness of a general in the field, we must 
needs do so. But it is not right that such a question should 
depend on our assertions; it is the duly of the House of 
Commons, the keeper of the nation's purse, and the maker of 
the people's laws, to investigate the matter for itself; and it 
must be admitted that the House of Commons is greatly to 
blame for having with so much good nature and with so 
little inquiry or sense of the purpose, permitted the matter 
to rest where it does. Every member of Parliament is 
responsible in this matter, and deeply interested in its fair 
solution ; and a few years of honest, earnest, effective efibrt, 
will probably do more to improve the condition of Parlia- 
ment and the position of members, than can be done by any 
other means. Need we say that every person of constitu- 
tional predilections is interested in vindicating Parliament 
from the charge of incapacity to do this especial business of 
legislation, and in freeing it from the technical difficulties 
under which it has laboured, and from the imputation of 
rendering it worse, which every year's volume of Statutes 
(not even excepting the last) seems to justify. 

We propose now to consider or recapitulate some of the 
matters which most need attention for ensuring success to 
this enterprise. 

First. There should be a proper presidency. In our ar« 
tide of Nov. 1853, we pointed out the necessity of a Minister 
of Justice for this purpose, and in our last number we 
pointed out a mode of operation by which the Minister of 
Justice could work with effect. 

But, next to the head, we must have a body. The present 
one is good, as far as it goes; but it is wanting in many of 
the essential members indicated by a cotemporary ("The 
Law Magazine") in Nov. 1853. 

Next to the body, it must have* limbs ; an official staff of 
some sort, to conduct the operations ; superior^pecial officers 
to execute the work of Legislation; and inferior ones, such as 
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index makers, writers, printers. It is idle to say how man jr 
hands, — the number of hands must depend upon the >irork 
to be done. What is that work ? What are the requisite 
qualifications? Having well considered the main purpose, 
and that, the purpose is one of a national kind, permanent in 
its results, and of inestimable value in every sense, we have 
to consider the needful personel and the appropriate organi- 
sation of that personel ; the kind and course of action : the 
responsibility to which the undertakers of such a work 
should be subject ; and, lastly, their guerdon or remuneration. 

It is clear that, for such a matter, the proceedings ought 
not to be of a namby-pamby, doubting, vacillating character ; 
that they should be direct and energetic, done upon declared, 
even avowed, principles, in the openest manner, in the face of 
day, and upon such principles of action as can be distinctly, 
broadly, and frankly announced. 

This is no child's play, — it is a matter of a highly consti- 
tutional character. 

Moreover, it is costly, and likely to be of a cost exceeding 
calculation, if it be not done in a well considered manner, by 
well arranged means, and under very strictly guarded respon- 
sibilities. 

The country ought »to know who is the man to whom it 
is to look for success ; to whom scorn may point the finger 
if the work fails, and whose reputation and whose purse are 
to be responsible for consequences. 

We trust Parliament will refuse another vote for this 
matter, unless it be made clear what is the course to be 
pursued. Our enemy in this case is not the Russians ; we 
need not fear that publicity will unveil secrets which it 
would be dangerous to disclose ; our danger is in secrecy, 
in permitting this work to be gone on with year after year, 
by a man incompetent to the task, screened by a Conimission 
of great names, banded together like the ancient testudo, cal- 
culated, though not intended, to conceal the movements, or 
protect from attack, the real nondoer, misdoer, or maldoer in 
the case. ' 

A few thousand pounds may appear to be a small sum ; 
but the nondoing involves a large expenditure. Better to 
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work with energy, and with adequate means, and finish the 
work in a few years usefully and creditably, than crawl on at 
a snaiFs pace, doing nothing but for the snaiPs advantage, 
except leaving the trail of his course devious and uncertain. 

Happy are we that the matter has been taken in hand 
by Mr. Locke King ; a man of determination and energy, 
of social position, with intellectual capacity to grasp 
the subject, albeit he may now and then be at fault in a 
detail here and there. It is to such men that we should 
look to recover the simpler principles of Jurisprudence from 
their mesh of technicality. Lawyers, from the special cha- 
racter of their education in some one or other department of 
law, are apt to feel more hesitation ; and they have a difficulty 
in explaining matters to nonlegal minds. What a man of so 
much intelligence as Mr. Locke King may do, is to master 
the principle and purpose, to make it intelligible ; and the 
Lawyers of the House (of whom many are good reformers 
of the law, and we say this without reference to distinctions 
of party) will cheerfully correct the mistakes into which 
he will naturally fall ; while the House at large will probably 
lend a more ready ear to his popular expositions than to the 
more learned and less intelligible statements of the Lawyers^ 
The Lawyers, too, will probably learn something from having 
the matter presented from a different point of view. 

It is strange that in lat^r days (for it was not so in earlier 
periods of our Parliamentary history) the gentry, many of 
whom, by position, by large possessions, by active manage- 
ment of public affairs, local and national, are conversant with 
practical affairs, are apt to feel too modestly whenever they 
touch a law question. They are not aware of how much of the 
substance of matters they know ; yet, from want of reflection 
on the relations of it, they have not learnt to apply. We 
are satisfied that if the independent members would address 
themselves to this subject, they would give a character of 
directness and good sense to our law, which it is not likely 
to attain so long as it is left almost exclusively to Lawyers ; 
and that the tone of legislation would wonderfully improve 
in the course of one or two Sessions. 

Some years ago, in Mr. Aglionby's committee on this 

VOL. XXI. u 
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subject ID 1836, one of the witnesses, himself a Lawyer, sug- 
gested a Commission of a mixed character ; one or two of whom 
should be Lawyers having a special vocation for this task^ 
and another a layman. Another of the witnesses, Mr. Duer^ 
the American barrister, who had been employed in the revision 
and consolidation of the New York Statutes, was asked which 
of the plans suggested he should prefer. He answered, that 
which provided for the inclusion of a layman ; for, he said, 
we often find that we Lawyers fail to express ourselves with 
sufficient simplicity and clearness, or to perceive where it 
is wanting ; while a layman will hit the point and state 
it, or force us to state it, in a proper manner. 

We think the present Statute Law Commission, after it has 
made some way, and brought into wholesome subordination 
to the purpose its Standing Committee Mr. B. Ker, would 
be much improved by the addition to its members of one or 
two men of affairs able and willing to give attention to the 
subject The success of the attempt in the case of the Chan- 
cery Commission should encourage us to renew it in this case. 

But then the Commission should be an open one ; it should 
not divide itself too much into committees, so as to place the 
Body at the command of its most active member, and prevent 
the matters of principle from being well discussed among the 
assembled members. The vocation of the Commission is: 
evidently not one of mere detail, bij|; more largely of principle 
and policy ; nor should it adopt the practice of keeping at 
arm's length the intelligent gentlemen \yhose assistance it 
employs ; they should be encouraged and supported. 

Men of the right stuiF will not like to have access solely 
through the mediation of Mr. B. Ker, or through the secre- 
tary. If it would be inconvenient to admit them too closely 
to personal intercourse, the plan adopted in Parliamentary 
Committees would do. 

We are sure that if the Commissioners were to give thought 
to the matter, they would see how imposidble it is that 
any progress can be made while matters are on their present 
footing ; and how unjust, not to say criminal, it is to allow a 
great national enterprise to be defeated, merely for the sake 
of allowing Mr. B. Ker to be the keystone of the arch. Put 
him in any other place in the arch, but not there. 
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Our former notices of this subject will have shown what 
apprehensions we entertained from the first; they have 
as yet been more than realised; and we speak not with 
malice prepense, but with the experience of a witness to the 
working of such bodies, and to the effect of working without 
purpose, means, or method. 

The risk which we have all to avoid is the attempt to 
destroy the Commission on account of its failures. We 
must take care that the humour, good or ill, of no man shall 
be permitted to deny the nation the needful fruit of a Com* 
mission fully and adequately reinforced. 

The failure is the result of the malconstruction of the 
Commission — df its want of means — of the incompatibi- 
lity of the direction of Mr. Bellenden Ker with any possible 
dispatch or success. • 

It is a physical and mental impossibility for him to do this 
work. We do not mind the voucher he has obtained from Lord 
Lyndhurst. Everybody knows the bonhommie of that noble 
Lord, that he never deserted a friend, and is willing, in spite 
of his sagacity, to hope much where he wishes much to be ; 
but Mr. B. Ker is not entitled now to use Lord Lyndhurst's 
character of him. Two years have elapsed, and Mr. Bellen- 
den Ker's works are his witness. The Commissioners them- 
selves, in their personal intercourse with him, will have been 
enabled to judge how far they may safely place their reputa- 
tions in Mr. Bellenden Ker's hands ; — what is the nature 
of his plans, and what chance there is that any of them can 
be executed during the life of the youngest member of the. 
Commission. 

We must protest against the country being put to the 
painful experience of a long period of failure, and still more 
to Mr. Ker's profiting in the meanwhile by his own default. 

We would suggest that the learned gentleman should be 
made to work after the manner he has suggested for his 
poorer subalterns, who are to work under him : at all events, 
that he should mark out clearly the work which he under- 
takes to do, and the means which he proposes. 

No one values more highly the real qualifications of Mr. 
B. Ker than we do ; but we protest against the services of a. 

u 2 



284 Statute Law Commission, 

long life being rewarded by placing him in a position in 
which it is impossible he can do the work ; and which must 
of necessity have the eflTect of excluding from the Commission 
men — some of the highest grade and consideration — who 
could give assurance doubly sure of fit capacity for the task. 

The subject is a disagreeable one ; we have dwelt upon it 
on account of its importance^ and in the hope — we fear a vain 
one — that Mr. Bellenden Ker will himself suggest the ex- 
pedients that would make the Commission work well. 

Thank God there is a House of Commons becoming more 
and more alive to the - subject every day, and where, if we 
may judge from the interest shown in the subject (on the 
occasion of Mr. Locke's motion for the return of Mr. Coode's 
Poor Law Digest, which had in so singular a manner been 
withheld, and for the Expurgatory List of Mr. Anstey and 
Mr. Rogers), it is not likely that the peculiar . position of 
the case will be overlooked. 

We trust, however, that whatever is done will be done in 
the way of strengthening the Commission ; that it will be 
remembered that the members of the Commission are not 
responsible, for its constitution ; that the constitution is not 
bad in respect of its members, though it evidently needs the 
infusion of a different order of persons ; and that the supremacy 
of Mr. Bellenden Ker is an affair of detail admitting of ad- 
justment in a manner not unacceptable to that gentleman, 
nor unpleasing to the rest of the Commission and to the 
country ; that the matter is of far too much importance to be 
allowed to be sacrificed to personal pique or self-interest ; 
and that, in the commonest justice to ev^ry member of the 
Commission, the subordinate arrangements of the Commission 
should be made more complete. 

One word more. It has reached us that Mr. Coulson (the 
Parliamentary Counsel of the Home Office) has been added 
to the Commission. This is good in every sense. He is 
an excellent person ; judicious, not to say wise ; conciliatory 
and kind; a master of this subject in its best sense; an 
appreciator of others. It is good, too, as an example. It 
will probably herald other acceptable appointments, and 
finally place the matter on a broad foundation^ which may 
ensure a superstructure of success. 
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ART. VI. — HISTORY OF JURISPRUDENCE. — THE 
ITALIAN SCHOOL IN THE EIGHTEENTH CEN- 
TURY. 

No. X.»— Beccaria. 1735—1793. 

** T^ Oc^ htrrmi 8<ici| rmv kroKtmfi4rww rov Btiov ¥6fMv rt/ufphf, f xp^f**^ vdbn-cr 
ipBpfavM ^6frtt wpbs -wdyras ia^piiirovs, &ffir^p toAitoj.***— Plutarch. 

" Adsit 
Regula peccatis quae poenas irroget aequas, 
Nee scutica dignum horribili sectere flagello.**.— Horacx. 

Fbom the time that the Italian Bepublics had lost their 
liberty and political independence the wealth of Italy declined, 
until the sciences of Public Economy and Legislation began to 
heal the wounds caused by tyranny. The glory of Mediseval 
Italy vanished in 1530, when Charles V. had destroyed the 
Tuscan Republics, and placed them under the iron yoke 
of Naples and Milan. For more than two centuries, from 
1530 to 1750, disorder reigned over all Italy, except Genoa 
and Venice, which with their liberty still preserved their pro- 
sperity. The Italy of the nineteenth century, though far 
removed from what it once was, is still a living monument 
of the results of the political sciences. Science united with 
liberty has produced the triumphs presented by England and 
the United States. Where liberty does not exist, science 
still in some measure supplies its efficacy. 

Political science, in its ultimate analysis, is only a portion 
of liberty ; for the principles which guide a nation to wealth 

> For Nos. I. and II. sec vol. xvi. pp. 59. and 268. ; for No. III. see vol. 
xvii. p. 105.; for Nos. IV. and V. see vol. xviii. pp. 91. and 249.; for Nos. 
VI. and VII. see vol. xix. pp. 93. and 342. ; for No. VIII. see vol. xx. p. 353. ; 
for No. IX. see vol. xxi. anU p. 98. We purpose to continue this series of 
articles upon the progress of Jurisprudence. A great impulse has recently 
been' given to Legal Reform in England. It may, therefore, prove not un- 
acceptable to our readers to peruse an historical review of the great writers 
who have scientifically cultivated Law, combined with a sketch of its internal 
^fevelopment. 

* Justice attends God to punish those who err against the Divine law ; this 
all men naturally employ against all as citizens. 

a 3 
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and to liberty are the same. The theory of public credit and 
of taxation is only a bridle imposed on the arbitrary and 
absolute authority of the sovereign. Every theory of the 
employment, the accumulation, and the distribution of capital 
is founded on the inviolable right of property. The liberty 
of exercising every profession, the abolition of customs duties 
between portions of the same country, is only the concession 
of a portion of individual liberty. By these reforms of abuses 
the Citizen is but more free in his actions. 

But science is still an imperfect substitute for freedom; 
and is always liable to be crushed by the hand that employed 
it. Louis XIV., after having reanimated the industry and 
the commerce of his empire, in lending capital to artisans, 
and inviting foreign mechanics to France, a few years after- 
wards abandons the great enterprise he had commenced, 
revokes the edict of Nantes, and drives from his dominions 
half a million of his most industrious subjects. 

Hence the legal and political sciences are more necessary, 
as regards the administration of the State, to absolute than 
to free governments. In the latter, education, the liberty of 
the press, popular assemblies, public debates, form financiers 
and statesmen. The stability of laws, the inviolability of 
person and property, honours and offices conferred by public 
opinion, and not by caprice or intrigue, — all encourage in- 
dustry. In absolute monarchies all remams plunged in pro- 
found lethargy ; an impenetrable secret covers the actions of 
the government. There is no school for publicists, and no 
experience can be acquired ; administration is a mysterious 
monopoly for some employes. Books, then, alone, though 
imperfectly, can supply the wanf of experience, correct the 
errors of administration, and indicate the necessary reforms. 

Political science has been very differently treated in Eng- 
land and Italy. In England for a long time it has been con- 
sidered as an isolated science — the science of the wealth of 
nations, and this has been the main object of the research of 
economists. In Italy it has been regarded as a complex 
science — the science of administration ; and the Italian public- 
ists treat it in all its relations with morals and public happi- 
ness. 
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The works of political economists are in England the 
natural productions of the soil. In the midst of the living 
example of commerce with all the nations of the world, in 
the midst of the debates of Parliament on public affairs, in 
the midst of so many journals and fi*ee discussions, the science 
ought not only to flourish, but to arrive at more perfection 
than anywhere else. A free government is the perpetual 
school of the statesman* All the other sciences in England 
have made great progress. But Adam Smith in political 
economy is at a higher degree of eminence than Locke in 
metaphysics, or Newton in astronomy. 

In Italy, on the other hand, books on political science have 
been like tropical fruits struggling with an ungenial atmo* 
sphere. The Inquisition of Rome, the Inquisition of Venice, 
the arbitrary power of the" other States, might occasionally 
grant tolerance, but never liberty. 

English writers on politics, with the exception of Adam 
Smith, who frequently alludes to France, and David Hume, 
whose learning is diffused over the entire world, have rarely 
carried their reflections beyond the limits of their own island. 
Through the egotism of a free man, who concentrates all his 
thoughts on his country, and through the natural insular 
pride, they rarely cite foreign authors. Justly proud of their 
liberty, satisfied with the prosperity of their country, they 
have believed it useless to take counsel from writers born 
under despotism. 

On the contrary, the Italian writers, without liberty, and 
consequently without a just motive for national pride, regard 
with envy the rich and powerful nations of the North. 
Hence they cite and extol foreign writers, — sometimes too 
much. 

Political economists, too, from the same reasons, have been 
of less importance in England than in Italy. There is here 
no law, no great reform, which can be attributed to the 
individual exertion of any writer; even Free Trade can 
scarcely be said to be a homage to the author of the " Wealth 
of Nations." Not but that it must ever be of the greatest 
advantage to destroy prejudices, to enlighten the public 
mind, to excite thought, — it must be still admitted that the 

u 4 



288 History of Jurisprudence^ 

economists of Italy have served their country yet mora than 
the economists of England. Most of the reforms accomplished 
in the different provinces of Italy daring the last century have 
immediately followed the publication of the great works 
which indicated them. 

In Austrian Lombardy Beccaria contributed to the reform 
in the currency, the abolition of torture, and the reform of 
the laws of criminal procedure. Through his advice the 
government established a chair of political economy. In 
Tuscany the Grand Duke Leopold published the criminal 
code worthy of the imagination of Beccaria, and the heart of 
Titus ; capital punishment, torture, and the confiscation of 
property were abolished. 

C^sar Bonesano, Marquis Beccaria, was born at Milan in 
1735. From his youth he applied himself to the study of 
political science. Gifted with a memory as profound as that 
of Bousseau, he avoided paradoxes, and sought practical 
truths. Since Vico the Italians have shown no originality 
in mental philosophy. Beccaria and his contemporary Fi- 
langieri busied themselves with the questions of the day in 
the reformation of social evils. Beccaria went in search of 
the vices of society ; not like the philosopher of Geneva, in 
order to excite despair for the prospects of humanity, but in 
order to ameliorate the condition of man, by pointing out a 
remedy for the evils which afflict him. His first productions 
were some observations, that he published at the age of twenty- 
seven^, upon the derangement of the currency in Milan. 
Two years afterwards he published his great work "On 
Crimes and Punishments." This book has been translated 
into twenty-two languages. Immediately on its publication 
it attained a great celebrity. In consequence of it, Leopold 
II. of Tuscany abolished capital punishment throughout his 
dominions. The Empress Catharine invited the author to 
establish himself at St. Petersburg ; but the government 
detained him in his own country, by creating expressly for 
the young philosopher, in the University of Pavia, a chair of 
Political Economy. 

* 1762. 
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It was ia 1768 that Count Firmiliani, the Austrian Go- 
vernor of Lombardy, a distinguished protector of the scienceSy 
created for Beccaria^ a chair of Political Economy^ — the 
second in Italy. The first had been established by Bartho- 
lomeo Intieri for Antonio G^novesi in 1755. Sweden was 
the first State to follow this useful example : a similar chair 
was established at Stockholm in 1758. Finally, Germany, 
Russia, and France had their chairs of commerce. England 
was the last to follow the example given by Italy. It was 
not until 1825, that Mr. Drummond, at his own expense, 
instituted a chair of political economy at Oxford. This 
science, however, had always been taught in Scotland by the 
Professors of Philosophy. Whilst Adam Smith was Pro- 
fessor of Moral Philosophy in the University of Glasgow, 
he commenced, from the year 1754, to publish the theories 
which, later, he developed in his great work printed in 1775. 
In Edinburgh, Stuart associated Public Economy to the 
Moral Philosophy of which he wai3 there Professor. Never- 
theless, the honour of having first placed Political Economy 
in the same rank with the other sciences in the Universities, 
belongs to Italy alone. 

It is to the circumstance of his Professorship that we owe 
Beccaria's principal economical works. He was united with 
Ferri, Filangieri, and many of the French Economists. Ac- 
cording to Say, he was one of the first to analyse the func- 
tions of capital, and to remark the advantages of the division 
of labour, although he was far from perceiving all the con- 
sequences of it. 

Like most of the economists of his age, not having for 
basis of theory the solid support of a doctrine already formed, 
Beccaria mingled many grave errors with many sound prin- 
ciples. Thus, in the Treatise on " Crimes and Punishments," 
he sometimes fell into the errors of the Communistic School. 

We now proceed to give an analysis of the Treatise on 
" Crimes and Punishments." ^ 

* Dei Delitti e delle Pene. Nass. 1784. Translated into English. Dublin: 
Exshaw, 1767. 

Economic Works : — On the Disarrangement of the Currency of Milan, and 
the Means of remedying it: 1762. Discourse on Commerce and Public 
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Beccaria defined laws as the conditions under which men, 
naturally independent, united themselves in society. Weary 
of living in a continual state of war, and of enjoying a liberty 
.which became of little value from the uncertainty of ita 
duration, they sacrificed one part of it to enjoy the rest in 
peace and security.* In this he appears to allude to the 
doctrine of an original compact, afterwards detailed by Rous- 
seau. But Savigny has shown, that the growth of law in a 
community is natural, like the development of language. 
Every punishment which does not arise from absolute neces- 
4Bity, says Montesquieu, is tyrannical. The right of the State 
to punish crimes is grounded upon the necessity of defending 
ihe public liberty from the usurpation of individuals.^ 

If every individual be bound to society, society is equally 
bound to him by a contract which, from its nature, equally 
binds both parties. This obligation, which descends from the 
throne to the cottage, and equally binds the highest and the 
lowest of mankind, signifies nothing more than that it is the 
interest of all that consensions which are useful to the greatest 
number should be ptfnctually observed. The violation of this 
compact by any individual is an introduction to anarchy.' 

Crimes will be less frequent in proportion as the code of 
laws is more universally read and understood ; for there la 
no doubt but that the eloquence of the passions is greatly 
assisted by the ignorance and uncertainty of punishments. 
Hence it follows that, without written laws, no society will 
ever acquire a fixed form of government, in which the power 
is vested in the whole, and not in any part of the society ; 
und in which the laws are not to be altered but by the will 
of the whole, nor corrupted by the force of private interest. 
Laws cannot resist the inevitable force of time, if there be 
not a lasting monument of the social compact. Hence the 
art of Printing makes the public, and not a few individuals, 
the guardians and defenders of the laws. This art of dif- 
fusing literature has gradually dissipated the gloomy spirit 

Government, translated into French by Comparet : Lausanne and Paris, 1 769. 
Elementi di Economia Publica, published in Custodi's Collection of Italian 
Economists, 1804. Milan: 1821. 

* Chap. L * Cliap. ii. • Chap, iii. 
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of cabal and intrigue. To this art it is owing that the atro- 
cious crimes of our ancestors, who were alternately slaves and 
tyrants, are become less frequent. Those acquainted with 
the history of the two or three last centuries may contem- 
plate the effects of what was so improperly called ancient 
simplicity and good faith,->the avarice and ambition of a few 
staining with human blood the thrones and palaces of kings, 
1 — secret treasons and public massacres, — every noble a tyrant 
over the people. They may speak of the corruption and 
degeneracy of the present age ; but happily there are no such 
horrid examples of cruelty and oppression.' 

It is not only the common interest of mankind that crimes 
should not be committed, but that crimes of every kind should 
be less frequent in proportion- to the evil they produce to 
society. Therefore the means made use of by the legislature 
to prevent crimes should be more powerful in proportion as 
they are destructive of the public safety and happiness, and 
as the inducements to commit them are stronger. 

A scale of crimes may therefore be formed, of which the 
highest degree should consist of those which immediately 
tend to the dissolution of society ; and the lowest of those 
which inflict the smallest possible injustice on a private mem- 
ber of the society.* Crimes are to be estimated by the injury' 
done to society. This is one of the palpable truths evident 
to the meanest capacity ; yet, by a combination of circum- 
stances, is known only to a few thinking men in every nation 
and in every age. The highest crimes are those of treason, 
— l(BS(B majestatis. Next succeed those destructive of the 
security of individuals. The opinion that every member of 
society has a right to do anything that is not contrary to the 
laws, without fearing any other inconveniences than those 
which are the natural consequences of the action itself, is a 
political dogma which should be defended by the laws, incul- 
cated by the magistrates, and believed by the people ; a sacred 
dogma, without which there can be no lawful society. By 
this principle our minds become free, active, and vigorous. 
By this alone we are inspired with that virtue which knows 

* Chap. V. * Chap. vi. 
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no fear, so different from that pliant prudence, worthy of 
those only who can bear a precarious existence. Attempts, 
therefore, against the life and liberty of a citizen are crimes 
of the highest nature.^ 

Beccaria next considers the question of duelling. The 
more intimate connections of men, and the progress of their 
knowledge, give rise to an infinite number of necessities, and 
mutual acts of friendship between the members of society. 
These necessities were not foreseen by the laws, and could 
not be satisfied by the actual power of each individual. Thus 
began the despotism of opinion, as being the only means of ob* 
taining those benefits, which the law could not procure, and 
of removing those evils against which the laws were no se- 
curity. Opinion, that tormenter of the wise and ignorant, 
has exalted the appearance of virtue above virtue itself.* 
From the necessity of the esteem of others have arisen 
single combats, and they have been established by the 
anarchy of the laws. In vain have the laws endeavoured to 
abolish this custom by punishing the offenders with death. 
A man of honour, deprived of the esteem of others, foresees 
that he must be reduced either to a solitary existence, insup- 
portable to a social creature, or become the object of per- 
petual insult ; considerations sufficient to overcome the fear 
of death.* It is plain that the best method to prevent duel- 
ling, in addition to the severity of punishment to be attached 
to such an offence against the public peace, is to provide by 
the laws efficient redress for those wrongs which the duellist 
endeavours to avenge by the murder of his adversary. Thua 
may disappear this memorial of that ancient and savage mode 
of legal procedure — the trials by battle in the Middle Ages. 

The intent of punishment is not to torment a sensible 
being, nor to undo a crime already committed; it is to prevent 
the individual from doing further injury to society, and to 
prevent others from committing the like offence.* 

The more immediately after the commission of a crime a 
punishment is inflicted, the more just and useful it will be. 
It will be the more just, because it spares the criminal the 

* Chap. viii. * Cliap. ix. 

• Chap. ix. * Chap, xii. 
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cruel and superfluous torment of uncertainty, which increases 
in proportion to the strength of his imagination, and the 
sense of his weakness ; and because the privation of liberty 
being a punishment, ought to be inflicted before condemna* 
tion, but for as short a time as possible. And an immediate 
punishment is more useful ; because the smaller the interval 
of time between the punishment and the crime, the stronger 
and more lasting will be the association of the two ideas of 
crime and punishment ; so that they may be considered, one 
as the cause, and the other as the unavoidable and necessary 
efiect.^ 

Crimes are more effectually prevented by the certainty 
than the severity of punishment. Hence in a magistrate the 
necessity of vigilance, and in a judge of implacability, which, 
that it may become a useful virtue, should be joined to a 
mild administration of the law. The certainty of a small 
punishment will make a stronger impression than the fear of 
one more severe, if attended with the hopes of escaping ; for 
it is the nature of mankind to be terrified at the approach of 
the smallest inevitable evil; whilst hope, the best gift of 
Heaven, has the power of dispelling the apprehension of a 
greater.* 

The Twenty-eighth Chapter contains the celebrated argu- 
ment on the punishment of death ; the immediate effect of 
which was the abolition of capital punishment in Tuscany. 
Beccaria shows that the infliction of this punishment is not 
founded on any right ; a question which it is not necessary 
here to discuss. It is therefore a war of the whole nation 
against a citizen, whose destruction they consider as necessary 
or useful to the general good. The death of a citizen can* 
not be necessary but in one case— -when, though deprived 
of his liberty, he has such power and connections as may 
endanger the security of the nation ; when his existence may 
produce a dangerous revolution in the established form of 
government. But even in this case it can only be necessary 
w^hen a nation is on the verge of recovering or losing its 
liberty ; or in tivies of absolute anarchy, when the disorders 
themselves hold the place of laws. 

* Chap. xix. * Chap, xxvii. _ 
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It is not the intenseness of the pain that has the greatest 
effect on the mind, but its continuance ; for our sensibilitj 
is more easily and powerfully affected by weak but repeated 
impressions than by a violent but momentary impulse. A 
punishment to be just should have only that degree of 
severity which is sufficient to deter others. Now, there is no 
man who, upon the least reflection, would put in competition 
the fatal and perpetual loss of his liberty with the greatest 
advantages he could possibly obtain in consequence of a 
crime. Perpetual slavery, then, has in it all that is necessary 
to deter the most hardened and determined, as much as the 
punishment of death. 

The punishment of death, says Beccaria, is pernicious to 
society from the example of barbarity it affords. The natural 
sentiments of every person concerning it are expressed in the 
contempt and indignation with which every one looks on the 
executioner, who is, nevertheless, the innocent executor of 
the public will ; a good citizen, who, according to the law, 
contributes to the advantage of society ; the instrument of 
the general security within, as good soldiers are without. 

It is objected, that almost all nations, in all ages, have 
punished certain crimes with death. But Beccaria answers 
that the force of these examples vanishes when opposed to 
truth, against which prescription is urged in vain. The his-^ 
tory of mankind is an immense sea of errors, in which a few 
obscure truths may here and there be found. Human sacri- 
fices have also been common in almost all nations.^ 

It is well known what an effect the publication of Bec- 
caria's Treatise had upon lessening the barbarity of punish- 
ment then prevalent in Europe ; its immediate and acknow- 
ledged result was the total abolition of Capital Punishment 
in Tuscany by the Grand Duke Leopold. It is, however, 
plain that certain principles in human nature render capital 
punishment necessary, just, and expedient in certain stages 
of soeiety. 

The origin of Punishment is Bevenge. And the amount 
of punishment, and the desire to inflict it, vary in intensity 

* Chap, xxvii. 



Beccaria, 295 

accordiDg as the act done injured more' or less a greater or 
smaller number of individuals- An injury caused by breach 
of contract affecting merely an individual is punished under 
all systems of law by awarding campen nation to the injured 
party, and by making the wrong-doer ])ay the expenses of 
the legal machinery by which the amount of compensation 
to be awarded has been ascertained. But if the wrong-doer 
break into a house by night, or waylay and rob anotherj or 
kill another, the general indignation, composed of pity for 
the sufferer, and a sense of insecurity occasioned by the act, 
ventd itself in different degrees of punishment culminating in 
Death, — ^the extinction of the criminid. 

It is easy to understand why Death was usually employed 
as the punishment for a vast number of criniee in more 
ancient and barbarous times. The advantages were un- 
known which modern society enjoys in the regulations of 
Police* in the security of travelling, in the protection of 
the Law, and the redress which it affords when injury has 
been done to person or to property. It was a puzzle how to 
punish a heinous criminal except by removing him from 
the world. All difficuUies were thus removed. If he were 
merely subjected to momentarily-severe suffering, he was 
turned loose, still further exasperated against society: if he 
were imprisoned, escape by stratagem, a release through the 
caprice of the governing body, or by the forcible rescue of 
friends, was apprehended. Death cut the knot of all these 
difficulties; justice and the popular sentiment were satisfied ; 
and when the death of the criminal was surrounded by all 
the circumstances of horror with which the King of Terrors 
could be invested, the fear inspired by the punishment de- 
terred future offenders. 

The question of the expediency of abolishing capital 
punishment is difficult. The legal' object of punishment — 
considered apart from revenge, and the natural gratification 
which men have in seeing the wicked suffer — should be the 
prevention of crime. Crime is committed either under the 
influence of some furious evil impulse, when the criminal 
does not at all reflect upon the punishment awarded by the 
law ; or, the criminal calculates upon the chances of de- 
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tectlon and punitshntent, and deliberately violates the law* 
The former class of crimes can be diminished by no severity 
of punishment ; they will gradually diminish in number with 
the progress of civilisation, the improvement of morals, the 
spread of education, and the consequent increase of the 
power of self-control. The crimes committed by blind im- 
pulse of passion, or the deliberate malice which disregards 
consequences are, however, those which are generally visited 
with capital punishment. Yet punishment cannot prevent 
them. 

If detection were certain, conviction certain, and punish- 
ment however lenient certain, few crimes would becommitted* 
No man would even commit one of the ordinary offences against 
person or property, if he were certain, and reflected that he 
would be compelled, to make restitution to the party injured, 
and, in addition, suffer in his person or property. 

It has always been urged, as an objection to capital punish-* 
ment, that it tends to render conviction uncertain. In 
Englaod, at the commencement of the present century, 
capital punishment was awarded for upwards of 160 offences, 
some of them being the most trivial thefts. When the law 
was in force, that the larceny of goods to the value of 22. in 
a dwelling-house should be a capital offence^, the jury, in 
order to save the wretch from death, invariably found that 
the property was only worth 39« , and thus, in numerous in- 
stances, the thief escaped without any punishment. When 
forgery was punished by death in England, the injured mer* 
chant was unwilling to come forward, and by his prosecution 
to consign to an early grave the man who, perhaps, yielding 
to extravagance, had run into debt, and then, in a rash 
moment, committed the offence. The same result took place 
in other similar cases. The injured party was unwilling to 
prosecute; witnesses were disposed to withhold their testi- 
mony, or weaken its effect by a little pious prevarication ; 
the Judge favoured a merciful inclination of the jury. 

But these facts only tell the legislator that capital punish- 
ment ought to be discontinued whenever the popular sense 
of justice is opposed to it. 

Again : it has been urged that capital punishment directly 
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defeats the end of justice In this respect^ — that it destroys a 
source of evidence which might be beneficially employed for 
the detection of criminals. By the death of a criminal all 
bis recollections of the crimes of others perish ; and impunity 
results to all who might have been detected by his testimony. 
The time during which a criminal process is going on is one 
of anxiety to the accomplices of the prisoner. They reflect 
upon the tamperings to which he may be subjected in prison ; 
even in the short time between his condemnation and his 
deaths and up to the last moment^ the accomplices must 
labour under the dread of discovery. At his death they are 
at once relieved, and receive, as it were, a new license to 
proceed in the career of crime. The fidelity of the criminal 
is extolled amongst his former companions ; and he is pointed 
out to the rising generation as an example to imitate. Such 
stubborn resolution is well known to exist to an extraordi- 
nary degree amongst the unfortunates condemned to death ; 
and^ up to the moment when the bolt is drawn that sends 
them to eternity, they protest their innocence, and refuse to 
betray their companions. 

But if imprisonment were the punishment for heinous 
offences instead of death, then in solitary and protracted gloom/ 
a severer trial would await that heroism which now defies the 
brief period between condemnation and death. 

Again : there is a danger attending the employment of 
capital punishment, which has been urged to show that it 
should never be used amongst Christian and civilised societies. 
The mysterious ways of Providence have often conducted 
an innocent man to condemnation ; and death is irrevocable. 
The present misery of an innocent man condemned to death 
is about the greatest which can be imagined. And, though 
he may hope that at some distant time chance may bring the 
truth to light, and late justice be done to his memory, still he 
must feel that his blood will have been shed uselessly for 
mankind, and that his melancholy story will serve, wherever 
it may be told, only to excite alarm in the he.art8 of the good, 
and speculation amongst the wicked, as to the uncertainty of 
the dreadful punishment awarded by the law. 

Notwithstanding all the objections urged against the em- 
voL. xxr. X 
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ployroent of capital punishment, it must be used by a 
government wherever it suits the temper and sentiment of 
the people. The order of things is as good as the character 
of the population permits it to be. And whilst death is 
regarded by the bulk of the population as the natural punish- 
ment for terrible crimes, the government would be unwise 
that should discontinue its use. 

Having thus briefly stated our views on Capital Punish- 
ment, so far as is consistent with our Review of Beccaria's 
Essay, we resume the analysis. 

In the succeeding chapters Beccaria considers different 
species of crimes, and draws the conclusion that the punish- 
ment of a crime cannot be just — that is necessary, — if the laws 
themselves have not endeavoured to prevent that crime by 
the best means which time and circumstances would allow.^ 

It is better to prevent crimes than to punish them. This 
is the fundamental principle of good legislation^ which is the 
art of conducting man to the maximum of happiness and the 
minimum of misery, if we may apply this mathematical ex- 
pression to the good and evil of life. Would we prevent 
crimes? Let the laws be clear and simple; let the entire 
force of the nation be united in their defence ; let them be 
intended rather to favour every individual than any particular 
classes of men ; let the laws be feared, and the laws only. 
The fear of the laws is salutary, but the fear of man 
is a fruitful and fatal source of crimes. Men enslaved 
are more voluptuous, more debauched, and more cruel 
than those who are in a state of freedom.* Let liberty 
be attended with knowledge. As knowledge extends, 
the disadvantages which attend it diminish, and the ad- 
vantages increase. A daring impostor, who is always a 
man of some genius, is adored by the ignorant populace, and 
despised by men of understanding. Knowledge facilitates 
the comparison of objects, by showing them in different 
points of view. When the clouds of ignorance are dispelled 
by the radiance of knowledge, authority trembles, but the 
force of the laws remains immoveable. Finally, the most 

1 Chap, xxiii. « Chap. xli. 
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certain method of preventing crimes is to perfect the system 
of edacation.^ 

In conclnsion, the severity of punishments ought to be in 
proportion to the state of the nation. Among a people hardly 
yet emerged from barbarity they should be most severe, as 
strong impressions are required; but in proportion as the 
minds of men become softened by their intercourse in society, 
the severity of punishments should be diminished, if it be 
intended that the necessary relation between the object and 
the sensation should be maintained. 

The concluding theorem of Beccaria is, that a punishment 
may not be an act of violence, of one, or of many, against a 
private member of society ; it should be public, immediate, 
and necessary ; the least possible in the case given ; propor- 
tional to the crime, and determined by the laws. Beccaria 
entertained the most enlightened views on the various topics 
which still continue to be agitated in politics. He was not 
an absolute Free-trader. He considered that absence of in- 
terference — laissezfaire — was the teat of all the systems 
which the most refined policy could desire in matters regard* 
ing the supply of provisions ; but admitted that in certain 
cases there was room for some rules and restrictions. He 
was opposed to entails, primogeniture, and the system of 
mortmains. 

The question of large or small farming — la grande ou la 
petite culture — was then much discussed. Beccaria con- 
sidered that we should regard only the quantity of produce. 
He insisted on the advantages of the system of large farm- 
ing, as that which leaves the greatest net produce, supports 
manufactures, pays taxes, and finally puts in motion every 
machine of a nation's economy. It may, then, be said, how 
can a system of large farming flourish without great properties 
bound for ever by entails? Beccaria's answer to this is wise 
and profound. He says that, when once Free Trade in the 
productions of the soil is established, the price of provisions 
is raised, and that then the system of large farming is intro- 
duced everywhere. Thus, lands too much divided, for ex- 

» Chap. xlv. 
X 2 
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ample, by the succession of families, either will be given in 
mortgage to a single farmer, or will be sold to one who will 
reunite them in one farm. It is plain that if trade were per- 
fectly free, if the transfer of land were disentangled from 
feudal difficulties and legal technicalities, the question would 
be decided easily ; and the system of large or small farms 
adopted in different countries according as it would be found 
most profitable. 

Beccaria in Paris made the acquaintance of all the great 
men who lived in France at this epoch, and was the particular 
friend of Condorcet. He died in 1793, leaving a name worthy 
of being ranked with the most profound thinkers of Italy^ 
— Machiavelli, Galileo, Vico. His death was a loss to the 
cause of Italian freedom. Where he served with much zeal a 
foreign government, n^th what affection would he not have 
served a national government ; with what love would he not 
have supported liberty — ** the expansive force of nations ? " 



ART. VIL— LOCAL DISTRIBUTION OF TRIBUNALS. 
MORE ASSIZES. 

Amongst the many schemes of Law Reform hitherto pro- 
posed, we have been surprised to find none for enabling the 
Superior Courts to compete in speed and cheapness with the 
County Courts. The success of the latter we may fairly 
assume as now established beyond contradiction ; and so great 
is that success, that they will gradually absorb all the busi- 
ness of the other Courts, unless some means be devised for 
enabling these to enter into competition with them as *^ the 
cheapest ** and readiest markets for the supply of justice. 
However the friends of Westminster Hall and centralisation 
may scout the idea, we consider it impossible for the Superior 
Courts to maintain the struggle against the County Courts, 
unless they adopt more frequent Assizes. 
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The present arrangement of the Assizes is most anomalous, 
and designed apparently to bring the institution into dis- 
favour with the public, and force the centralisation of all the 
business of the country to London. In the country there 
are only two Assizes in the year; and these not at equi- 
distant periods, — but the Spring beginning in February and 
ending in April, and the Summer beginning in July and 
ending in August. So that parties in the country, who have 
causes ready for trial in September, must have justice de- 
layed, and thereby in a manner virtually denied to them, till 
the following February* This delay is so serious, that in all 
the smaller class of actions the parties are obliged to come to 
London or Middlesex, where, instead of being limited to two 
sittings in the year, they have no fewer than sixteen. This 
extraordinary favour to the Metropolis works a rank injustice 
to the country at large, and would never be tolerated but for 
the notion that has so long prevailed, that the Department of 
Justice should, like most other departments in the State, be 
conducted with a view, not to the interests of society at 
large, but the convenience of the officials connected with it. 
If London has sixteen sittings, why should not Exeter, 
Bristol, Gloucester, Worcester, Birmingham, Leicester, Staf- 
ford, Chester, Liverpool, and York, have at least a fourth of 
that number? or why should not all the counties of England 
have — as they anciently had, and, by the statutes in that 
behalf, they still by law ought to have — three Assizes a 
year ? 

Few of our readers are aware that, by the statute of Nisi 
Prius, under which the Commissions of the Judges of Assize 
are now issued, and which is, we need not add, still in full 
force, the number of Assizes in the year is limited to three. 
At the Common Law the Commissioners of Assizes sat. every 
two months in each county, and all the business originated 
in the county before them ; but in the reign of Edward I. 
these frequent sittings were discontinued, and the modern 
system was introduced of commencing the pleadings in the 
Superior Courts, and sending down Commissioners of Kisi 
Prius to try the issues joined. The 13 Ed. I. stat 1. c. 30. 
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enacts that the Commissioners ^^ shall take the foresaid 
Assizes and attaints but thrice in the year at the most ; that 
is to say, first between the Quinzime of St. John Baptist and 
the Gule of August ; and the second time between the Feast 
of the Exaltation of the Holy Cross and the Utas of St. 
Michael ; and the third time between the Feast of the £pi* 
phany and the Feast of the Purification of the Blessed Mary. 
And in every shire^ at every taking of Assizes, before 
their departure they shall appoint the day of their return, 
so that every one of the shire may know of their coming ; 
and shall adjourn the Assizes from term to term, if the 
taking of them be deferred at any day by vouching to war- 
ranty, by essoign, or by default of jurors." 

This arrangement seems to have continued down to the 
reign of Ed. III., and to have given satisfaction ; for the Act 
4 Ed. III. c. 2., that first created Justices of the Peace, 
begins by enacting, ^^ That good and discreet persons other 
- than of the places, if they may be found sufficient, shall be 
assigned in all the shires of England, to take Assizes, juries, 
and certifications, and to deliver the gaols ; and that the said 
justices shall take the Assizes, juries, and certifications, and 
deliver the gaols at the least three times a year^ and more 
often^ if need ie." 

If three Assizes ^^ at the least " were necessary in the times 
of Edward I. and Edward III., how much more so must they 
be in the reign of Victoria ? Can it be that, our population, 
or trade, or intercourse with each other are so fallen off in the 
last four or five hundred years that two Assizes suffice 
where three *^at the least" were necessary? The notion 
IS absurd. The cause of the difference in the accommodation 
of the public in this respect arises from the idea, so prevalent 
in modern times, that the whole herd of society is governed 
only for the benefit of the shepherds. 

We have not been able to find the precise period when the 
three Assizes were given up. It was probably about the reign 
of Elizabeth, for then commenced the series of measures re- 
lating to the London and Middlesex sittings which have been 
only just completed by the provisions of the " Common Law 
Procedure Act, 1854," allowing each of the Superior Courts 
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to hold two Courts at Nbi Priua at the eaine tiiue^ in Middle- 
Bex or in Londoiu 

We need not dwell at length on the great wrong inflicted 
on the various counties of England by this concentrfition of 
all the business in London. The suitors in the country have 
a right to hare their suits tried aa quickly and cheaply as the 
suitors of the metropolis. We all know that the bringing 
witnesses op to town is a serious charge to suitors^ and that 
in a heiivy suit, for one guinea paid to a barrister fifty are 
paid for the escpcnaei of witnesses. 

The Courts of JusticCj as the present Lord Chancellor has 
repeatedly said, are the best possible schools for teaching the 
people their rights and duties. Mr. Justice Coleridge re- 
cently stated, at the Gloucester Assizes, that gentlemen fill-' 
ingj or qualifying themselves for, the office of Justice of the 
Peace J would learn more of the Criminal Law by one week's 
attendance as petty jurors in the Crown Court at the Assizes^ 
than by a whole year's reading of BlackstonCj or any other 
text- book. Why should the benefit of such scliools be 
confined almost exclusively to the inhabitants of the metro-* 
polb? 

In the metropolis. Courts are held twelve times a year, 
for trying ofiTences that in the country can be heard only 
twice a year. It appeara by the Criminal Retumsj that 
about a third of the prisoners tried are acquitted* Can itl^e 
right that an innoceut man should be kept in prison untried 
for nine months, or that the public should be so often scan- 
dalised by seeing culprit after culprit receivingj on conviction, 
a sentence wholly dispro portioned to the enormity of his 
offence, because the Judge is told in a whisper by the Clerk 
of the Crown, " he has been in prison since August f " 

For the ends of civil and criminal justice, it is therefore 
obvious that the '* Justices sliall take the Assizes^ juries, and 
certifications, and deliver the gaols at the kast three times a 
year^ and more often if need beJ^ The principle of these 
statutes is carried out in the State of New York, where the 
Courts hold sittiogs, or rather Terms, from three to eight 
times a year, in the several counties, according to the neces- 
sities of their respective populations. By such freg^uent 

I 4 
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sittings, our Superior Courts might not only compete in speed 
and cheapness with the County Courts, but tend also greatly 
to improve the latter, and raise them higher in public estima- 
tion, if the appeals from them were to be, as in Ireland^to the 
Judges of Assize. In this way, the errors of the Judges of 
the Superior Courts would be corrected almost on the spot 
where they were committed ; they would have the attention 
of the public in the locality fixed upon them ; and the Judges, 
fearing the exposure in their very neighbourhood, would be 
more careful, and consequently more likely to 'give satisfac- 
tion. 

Another great means of saving expense in the matter of 
witnesses would be by assimilating the practice at Assizes to 
that in London and Middlesex, and entering in a list for 
each day's sitting the causes likely to be taken, and on no 
account taking after six or seven in the evening any fresh 
cause, without the consent of the parties. There is no course 
more common than for some scheming attorney, who wants 
to fleece an unfortunate defendant, entering the action against 
him at the bottom of a long list at Croydon or Kingston, or 
some other place, where there is a large entry, so as to have 
the allowances for a fortnight's or three weeks' residence in 
the assize town, during which period he may remain busy 
at home, well knowing that there is not the remotest chance 
of the cause coining on. 

The next question is, — How should we arrange the three 
Assizes ? We would leave Hilary Term, and the Spring 
Assizes, and Easter Term as at present, — abolish Trinity 
Term,— continue the sittings after Easter Term for about the 
period they now last after Trinity, — begin the Summer As- 
sizes about the time indicated in the Act of Ed. I., or a 
week or ten days earlier, — confine the Long Vacation to 
August and September, — hold Michaelmas Term soon after 
Michaelmas day, as it was held up to the reign of Charles L, 
and begin the Winter Assizes about the middle of November. 
This would cause the least possible disturbance of existing 
arrangements, and bring the Terms and Assizes more into 
harmony with the wants of the present age and the usage of 
antiquity. 
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Many to whom we have mentioned our views have sug- 
gested that the three terms should be continued during the 
times the sittings in London and Middlesex would continue. 
This would add^ notwithstanding the abolition of Trinity 
Term, nine weeks to the sittings in Banco, and would be a 
great boon to the public We should be also inclined to 
make further compensation for the loss of Trinity Term for 
the purpose of saving the time of the Courts in Banco, and 
would, therefore, either not allow a new trial for misdirection 
unless the point was presented to the Judge's notice before 
verdict, and, if necessary, stated in writing by way of excep- 
tion, or at least not allow the new trial except upon payment 
of costs. It is well known that one half of the time now 
occupied with the new trial paper is wasted in squabbles as 
to what really transpired in the Court below. Moreover, it 
is absurdly outrageous that parties should stand by, boohing 
a misdirection, — take the chance of a verdict in their favour, 
notwithstanding the misdirection, with the certainty of 
setting aside the verdict, if adverse, without the payment of 
costs. This is surely a remnant of barbarism. 

Another remnant is the practice of driving a party who 
excepts to a Judge's ruling at Nisi Prius to the Court of 
Exchequer Chamber directly, without an appeal to the Court 
out of which the record comes. This is one of the many 
contrivances for preventing the tendering of bills of ex- 
ceptions ; but it should be at once abolished, and the practice 
which has prevailed in Ireland for more than a century be 
substituted — ^namely, of tacking the exceptions to the record, 
and arguing them in the Court from which it comes. 

Still, many other changes are necessary, in order to reduce 
the needless costs of litigation. At present each litigant 
must supply pabulum for two attorneys on his own side, and 
also for two more on the adversary's side, if he be unsuccess- 
ful, — to wit, the country attorney and the town agent. 
It is said that the costs are only as much as would be 
allowed to one attorney, if no agent were employed: but 
that is not so ; every one who has ever looked into the 
matter knows it. There is only one way of meeting this 
evil, and that is by creating in each county local machinery 
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for issuing writs and bringing the causes to issu^, and then 
allowing the parties complaining of the verdict to appeal to 
any one of the Superior Courts they may fancy ; just as is 
done in the Passage Court at Liverpool under the late 
amendment of the practice there. We see no difficulty in 
adapting this arrangement to the county of Lancaster and 
the other counties of England. Or the ancient practice of 
the County Court at Common Law may be slightly modified, 
and suited to the institution of all suits whatever ; and, when 
the issues are joined. Commissioners of Assize may come 
down from London to hear the arguments on issues of law, 
and to direct the jury on issues of fact. In the State of 
New York this is the course pursued. A Term is held in 
each county three or eight times a year, as the case may be, 
and there all the causes are disposed of from their institution 
to their determination ; except when an application for a new 
trial is made, or a writ of error is brought, which come of 
necessity before the Supreme Court of the State. 

If this last course were adopted, the taxation of costs 
would of course take place in the country, and the town 
agent be almost altogether superseded in country causes. 

If these local facilities for trying causes were afforded to 
the suitors, there would be no just reason against reviving 
the ancient hostility of the law against suits in foreign coun-> 
ties. So great a grievance was this anciently deemed, that 
attorneys were required to swear that they would not bring 
suits in foreign counties. Indeed, it is by a construction 
more observant of the letter than of the spirit of the 6 Bich. 
II. c 2. that such suits are now brought. That Act pro- 
vides *^ to the intent that writs of debt and accompt, and all 
other such actions, be from henceforth taken in the counties 
where the contracts of the same actions did rise,'' — ^' that if, 
from henceforth in pleas upon the same words, it shall be 
declared that the contract thereof was made in another 
county than is contained in the original writ, then incon- 
tinently the same writ shall be utterly abated." The Courts 
have held that this Act implies only to cases where it 
appears in the declaration that the cause of action, arose in 
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a difibFeot county from that in which it ia brought ; but the 
object of the Legislfttnre waa obvionaly yery different, and 
would be rendered perfectly unqueationable if *' appear'' 
were aubetituted for '* be dedared," — an amendment so very 
aimple, that we only wonder it haa not been l<»ig since pro* 
poaed. 

If these changes were adopted, the rules of pleading 
ahould be still further mmplified, and all apecial forms of 
action abolished, aa has been done in Ireland* *^ Money had 
and received" is surely 'as great a fiction and myth in many 
cases as the antics of John Doe and Bichard Boe. In short, 
we ahould have a thorough simplification after the American 
fashion, and get rid of all the remnants of the barbarous 
dialectics of the Middle Ages. 

We huve reason to believe that a scheme of Common Law 
Beform, embodying many of the views above propounded, is 
in course of preparation by an independent member of the 
Legislature, and that it will be laid before Parliament in the 
early part of the Session. We cannot say that there is 
much chance of its adopdon just now ; but we have little 
doubt that before many years shall have passed over us. Be- 
forms still more sweeping will have received the sanction of 
the Legislature. 



NOTE BY EDITOR. 

The subject of the foregoing Paper requires consideration, 
with the whole subject of the Local Distribution of Tribunals. 
It should not be entertained as a matter of rivalry or com- 
petition with the County Courts, but as part of the same 
system, of which County Courts and Assizes, and the sittings 
of the Superior Courts, should alike form-parts. The Judi- 
cLary, the Bar, the agency of Solicitors and Attorneys, should 
constitute one organisation under the superintendence of the 
same authority, the Minister of Justice, and service under 
any part of the system should constitute a portion of the 
qualification for promotion. Better that our junior bar 
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ristera should be actively employed in provincial service than 
in lounging and rusting in hopeless expectancy in the higher 
Courts; or, what is perhaps as mischievous, in dangerous 
rivalry with the elder members of the Profession, lowering, 
by their forced acceptance of the work of the solicitor at 
inferior rate of reward, the nature of the work and the 
general scale of remuneration. The whole subject deserves 
special and connected treatment. In former Papers parts of 
it have been touched upon, and in some instances discussed ; 
but no part can be satisfactorily disposed of without fairly 
considering its relation to the other parts ; and we fear no 
authority can usefully entertain it but the Minister of Jus- 
tice, who should regard it as an imperial affiiir, affecting the 
interests of the Public and of the Profession alike. Judicial 
and legal affairs have, by the operation of many minor .changes, 
arrived at that stage which not only admits of, but impera- 
tively claims, the consideration of it as a whole. Possibly, 
the generalship which all classes in the nation have assumed 
in relation to our military affairs in the East, will come to be 
applied in the treatment of all other branches of affairs, in- 
cluding the legal; and it will no longer be considered the 
highest merit to take up such matters point by point, or 
piecemeal, but that, having regard always to the purpose of 
our enterprise and to the means at our disposal, and the 
general objects of our work, we shall henceforth treat them 
at large and connectedly. To do so implies, and it cannot 
be too often repeated, that our Minister of Justice should 
have the appliances of a commander-in-chief or a secretary 
of state ; and that he should have a staff of officers qualified 
to deal with the several subdivisions of his jurisdiction; or, 
at least, his councils or commissions should be under direct 
charge and responsibility, and be assisted by able officers, 
properly organised and devoted to their work. 

We cannot hope to avoid those petty failures which some- 
times mar the best reforms, if we take them one by one, 
without consideration of the rest, and if the members of the 
profession to whose aid we are indebted for many of the 
improvements which take place, are permitted each to take 
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his own course, in total or partial disregard oS the course 
which is taken by others, and of the scope of the system 
of jurisprudence of which their measures are to form parts. 

We have gone too far in the work of reform to hold back. 
Let us take the proper means to do the work well^ which, 
being interpreted, means — Let us have, in the truest and 
fullest sense, a Minister of Justice — not one man, however 
sagacious and learned, prudent and courageous, but an office 
fully manned, well organised, and presided over by a fit man 
of full rank and authority. 

Then we shall have the sittings of all the Courts so regu- 
lated that the fair claims of the Public and of the Profession, 
and of the Judiciary, will be properly recognised and 
enforced. 

In the meantime we are disposed to consider the claim 
which is put forward by many in the Profession, for more 
assizes, as a legitimate and feasible one. 
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ART. Vnr. — ON THE LAW OF LIMITED LIABILITY. 

1. Pint Report of the Mercantile Law Commissioners upon 
the Inquiry whether any and what Alterations and Amend" 
ments should be made in the Law of Partnership as regards 
the Question of the Limited or Unlimited Responsibility of 
Partners, London. 

2. Observations on Unlimited and Limited Liability^ and Sug- 
gestions for the Improvement of the Law of Partnership. By 
William Hawks, Esq., Member of the Council of the Societj 
for the Amendment of the Law. London. 

3. The Law of Commanditary and Limited Partnership in the 
United States. By FkancIs J. Troubat, of the Bar of Phila- 
delphia. Philadelphia. 1853. 

In a former Number we expressed a hope that a Bill would 
soon be. carried through Parliament, establishing, with due 
precautions, the principle of limited liability in partner- 
ship* 

Since that time the interest in this important subject has 
gone on continually increasing ; and the ranks of those in 
favour of limited liability, so successful abroad, being intro- 
duced into this country, have become so numerous, that their 
wishes can no longer be overlooked by Government, or dis- 
regarded by our Legislature. 

Various works and pamphlets, in which this subject is 
discussed in all its bearings by persons taking different 
views, are, from time to time, brought before the public ; and 
will enable all persons to become well acquainted with the 
arguments which can be urged for and against the principle 
of limited liability in partnership. 

We ought first to notice the learned work of Mr. Francis 
J. Troubat, of the Bar of Philadelphia, on ** The Law of 
Commanditary and Limited Partnership in the United 
States,'^ which has very opportunely made its appearance in 
this country when we are on the eve of such important 
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changes in the law upon that eubject. In his opinion, the 
Legislature of the United States has not gone far enough^ 
inasmuch as the partnership en commandite in the United 
States is only of that simple character which formeily existed 
in France, in which there were no transferable shares ; it is 
therefore not so well calculated for commercial or other 
undertakings on a large scale. 

"The privilege of partnership en commandite^ observes the 
learned author, " as it exists, compared with those which, at the 
present day, obtain in France, Italy, Belgium, and some of the 
German States, is a trifle. It is the scheme of commandite part- 
nership in shares^ that at this time, in Europe, is accomplishing 
great purposes. The system, however elaborately got up in this 
country, called limited partnership, is nothing but the simple 
and small practice of former centuries. The present advanced 
state of the meehanic arts and of the science of chemistry, the 
gigantic strides of mining, manufacturing and commercial enter- 
prise, could not have been met without this expansion of the old 
contrivance ; unless, indeed, charters of incorporation should have 
been more profusely granted by the governments. And, even 
then, such charters would not have been appropriate for the 
management of some of the colossal commandite associations that 
now flourish in France and Belgium. In them the hand and 
voice of largely interested general partners are indispensable. But 
commandite society in aharee to hearer has accomplished wonders ; 
while the system of the United States, as far as embraced in 
France, is confined to, comparatively speaking, small traders." 

As the working of the Statutes introducing in different 
forms the law of commandite into different States of the 
Union is very fully shown by Mr. Troubat; and various 
alterations, supported by able reasoning, suggested by him, 
his work may with advantage be consulted by those who 
advocate similar changes in our own land. 

Mr. Edgar, in his able paper read at a general meeting of 
the Society for Promoting the Amendment of the Law, 
November 6th, 1854, and since published, urges in eloquent 
language the introduction of the law of limited liability, and 
refutes the principal objections urged against it by its 
opponents. 
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Mr. William Hawes^ on the other band^ in his pamphlet, 
takes the opposite side ; and uses^ with no small ingenuity, all 
the arguments which can be urged against the principle of 
limited liability; and has proved himself a distinguished 
advocate of the interests of capitalists. As these arguments 
are, either in this Article, or in others which have appeared 
in former Numbers, fully examined, and, as we believe, 
satisfactorily refuted, we will not here refer to them. 

Mr. Hawes, however, notices certain defects in the Law 
of Partnership which it is not out of place to notice here, and 
which he alleges interfere with the free employment of capital 
in trade. 1st. He suggests that power should be given to 
enforce the arbitration clause in partnership deeds. 2nd. 
That masters should be enabled to give to their foremen, 
clerks, and workmen a portion of their annual profit, in ad- 
dition to salary and wages, without involving any question 
of partnership liability or authority. 

3rd. A still further modification in the laws (since wholly 
abolished) relating to usury. 

4th. Administration to the estates of deceased partners, 
either solvent or insolvent, their accounts being wound up by 
the OflScial Assignees of the Court of Bankruptcy, and a cer- 
tain number of accountants carefully selected. 

Mr. Hawes next offers some suggestions for the improve- 
ment of the Law of Partnership, as applied to Joint Stock 
Companies. He does not doubt the propriety or soundness of 
the principle upon which the Legislature has granted Acts of 
Parliament with limited liability, for the construction of 
great public works^ or upon which it has delegated to the 
Board of Trade the power of granting charters where com- 
pulsory powers for taking lands, &c.* are not required ; but 
he thinks the necessity of granting such charters is lessening 
daily. That to limit the liability of a company established 
to compete with private individuals trading without any such 
limits, is manifestly unjust. He moreover thinks that, as 
chartered companies are exceptional, and have privileges not 
granted to other partnerships, the principle upon which the 
Board grants such charters should be clearly defined, and the 
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official expenses as much as possible limited, so as to bear 
some proportion to the capital of the undertaking for which 
the charter is required. That in order to protect the credi- 
tors of such companies, there should be a limitation in the 
charter of the power of calling up all the capital, so that 
a fixed proportion, say 10 or 20 per cent, should be always 
uncalled till the final winding up, to meet a casualty or loss, 
arise from what cause it may* 

The great objection to chartered companies in the opinion 
of Mr. Hawes, appears to be, the unfair advantage which 
they have over others carrying on similar undertakings. Now, 
if partnership, with limited liability of all the partners, were 
allowed to any persons complying with certain regulations, 
which would give full notice to the world of the nature of 
their association, this objection would cease to exist, as any 
persons, by adopting the proper means, could obtain the same 
privileges. 

Mr. Hawes also suggests ceiiain improvements with re- 
gard to Joint Stock Companies with unlimited liability, viz., 
that all the capital should only be called up in special cir- 
cumstances, viz.,'^for the extension, or to liquidate the losses, 
of the business; that increased facilities should be given for 
. winding up such companies, including a compulsory reference 
of disputes to arbitration. 

We proceed next to the Commii«8ion on the Mercantile 
Laws, issued on the 1st of June, 1853, to inquire and ascer- 
tain, amongst other things, whether any and what alterations 
should be made in the Law of Partnership, as regards the 
question of limited or unlimited responsibility of partners. 

We may at once state that we have been much disappointed 
by the Report of the majority of the Commissioners. Much 
benefit, however, will, we trust, result to the public ; not, in- 
deed, from the Beport, but from the lucid and able opinions of 
the dissentient minority of the Commissioners, and the answers 
to a series of questions issued by the Commissioners, 
amongst which those of Mr. Kobert Lowe are conspicuous 
for their clear and unanswerable reasoning. 

The names affixed to the Beport are those of three Judges, 
J. B. Cusack Smith, Master of the Bolls in Ireland, Mr, 
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Justice Cress welly Mr. John Marshall (Lord Curriehill), one 
of the Senators of the College of Justice in Scotland ; and of 
two eminent merchants, Mr. Thomas Bazley and Mr. Robert 
Slater; and from the well-known bias of the judicial mind in 
this country to act upon Lord Kenyon's maxim, " stare super 
antiquas viaSy^ and of mercantile caution to avoid anything 
tending to encourage what has been termed " unhealthy com- 
petition" — notwithstanding our disappointment at the Report, 
we ought d, priori to have expected it would not recommend 
anything which would depart from the spirit of the above- 
quoted conservative maxim. 

The Commissioners begin by stating that they 

"Have been much embarrassed by the great contrariety of 
opinion entertained by those who have favoured them with 
answers to their questions. That it was difficult to say on which 
side the weight of authority in this country preponderated. The 
opinions received from foreign countries preponderated in favour 
of limited liability ; but some foreign correspondents suggested 
that the circumstances of the trading interests in the United 
Kingdom might give it a very different operation here.'* 

Experience, then, is in favour of limited liability ; the 
opinions of those who argue upon mere probabilities is 
evenly balanced. 

" That in considering the subject, the question which appeared 
to her Majesty's Commissioners of paramount importance was, 
whether the proposed alteration would operate beneficially on the 
general trading interests of the country, and they had arrived at 
the conclusion that it would not.** 

The Commissioners then give the following reasons for 
arriving at this conclusion, which, for convenience sake, are 
here separately numbered. 

1. " They had not been able to discover any evidence of the 
want of a sufficient amount of capital for the requirements of 
trade ; and the annually increasing wealth of the country, and the 
difficulty of finding profitable investments for it, seemed to them 
sufficient guarantees, that an adequate amount would always be 
devoted to any mercantile enterprise that holds out a reasonable 
prospect of gain, without any forced action upon capital to deter- 
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mine it in that direction ; while any such forced action would have 
a great tendency to induce men to emhark in speculative adven- 
tures to an extent that would be dangerous to the interests of the 
general commerce of the country." 

2. ^ That there is no reason to suppose that the reputation of 
British merchsnts, either at home or abroad, would be raised by 
the establishment of firms trading with limited liability, but the 
contrary ; for many of the opinions in favour of such a system sre 
coupled with a recommendation of more stringent regulations than 
those now existing for the prevention of fraud. But if such part- 
nerships would increase the danger of fraud, they can hardly be 
otherwise than prejudicial to our mercantile reputation." 

3. '* That as to the benefit which it may be calculated to confer 
on individuals^ by enabling them to obtain capital, and establish 
themselves in business, by the aid of partners, incurring a limited 
liability only, it cannot be doubted that instances occur, where 
men of probity and talent would derive benefit from such a 
system; but her Majesty's Commissioners are of opinion that 
such benefit has been greatly overrated." 

4. ^ That the benefit to be acquired by the managing or limited 
partners will be at the expense of a more than countervailing 
amount of injury to traders bearing the burden of unlimited 
liability, who will have to enter into competition with those who 
enjoy the protection to be given by the proposed law/* 

5. ** That although the Commissioners are of opinion that it is 
not expedient to alter the law, and allow all persons at their own 
election to trade with limited liability, they are aware that many 
useful enterprises, calculated to produce benefit to the public, 
and profit to those who engage in them, are of such magnitude 
that no private partnership can be expected to provide the funds 
necessary to carry them into effect, or to have the means of 
superintending and managing them — of which docks, railways, and 
extensive shipping companies, may be taken as examples." 

6. '^ And there are others of a more limited character, from 
which benefit to the humbler classes of society may be expected to 
accrue, such as baths and wash-houses, lodging-houses, and read- 
ing-rooms, to the establishment of which by large capitalists there 
is little inducement." 

7. With regard to contracts, by which servants and agents 
might receive remuneration for their services by money payments, 
varying with the profits of the business, without being rendered 
liable as partners to the creditors of the concern, the Commissioners 
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are of opinion, '• that in practice they would be attended with 8<r 
manj difficulties, and with so many results which the contracting 
parties would probably consider very objectionable, that her 
Majesty's Commissioners do not expect they will ever be exten- 
sively used." 

8. The Commissioners, who concurred in the Report, were not 
agreed in opinion as to the expediency of adopting the suggestion 
of the Committee of the House of Commons on the Law of Partner- 
ship, in the Report of July 8. 1851, viz., " that power be given to 
lend money for periods not less thali twelve months, at a rate of 
interest varying with the rate of profits in the business in which 
such money may be employed ; the claim for repayment of such 
loans being postponed to that of all other creditors ; that in such 
case, the lender should not be liable beyond the sum advanced ; 
and that proper and adequate regulations be laid down to prevent 
fraud." 

9. '^ That, with regard to the usury laws, the Commissioners 
were of opinion it would be expedient to repeal them altogether 
as far as they affect personal securities, but offer no opinion with 
reference to real securities." 

In concluding their brief Report, the Commissioners state 
their feeling to be, 

'^ That, although the details of our mercantile laws may require 
correction, yet, while there is on every side such abundant evi- 
dence of satisfactory progress and national prosperity, it would be 
unwise to interfere with principles which, in their judgment, have 
proved beneficial to the general industry of the country." 

In perusing the report of the majority of the Com- 
missioners, we cannot but feel that they seem to have for- 
gotten the very object of the Commission, which certainly 
was to ascertain whether it would be beneficial to the 
country at large and all classes of it^ that the law of partner- 
ship should be altered or amended, so far as regards the 
question of limited or unlimited liability of partners; they, 
however, appear to have taken a much narrower view of the 
question, and confined their attention to the "trading in- 
terests" of the country, manifesting great anxiety "for the 
reputation of British merchants," expressing alarm lest they 
should be subjected to competition by some termed ** un- 
healthy," and suggesting with that consideration only an 
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extension of the law of limited liability in certain under- 
takings of a charitable character, where those personages for 
whom they entertain such great regard, — '^ the large capital- 
ists," have '* little inducement" to make investments. 

It is true that the Commissioners without giving any 
reasons state, that with regard to " individuals " (it is pre- 
sumed by this term is meant persons not belonging ^ to 
the trading interest," and not being '* British merchants " or 
^' large capitalists"), they think that the benefits that men of 
** talent and probity " would derive from any alteration in the 
law has '' been greatly overrated." 

We must protest against the mode in which the Com- 
missioners have treated the subject referred to them: the 
interests of the struggling talent of the ingenious inventor, 
of the skilful artizan and industrious mechanic, should not 
have been so lightly passed over ; they should have been 
more deeply and considerately studied. " The trading inte- 
rests," " the British merchant,'* — in other words, " the large 
capitalists," — those flourishing pets of the reporting Commis- 
sioners, need not their anxious solicitude. They are satisfied 
with their position, and are naturally desirous, and as well 
capable of keeping, as a well-known individual was of making 
*' things comfortable." 

Two of the Commissioners who signed the Report, viz., 
Mr. John Marshall, (Lord Curriehill,) and Mr. Robert 
Slater, have in the appendix to the Report given at length 
their reasons against the adoption in this country of limited 
liability. See p. 11. 23. 

Another Commissioner Mr. Anderson, in his opinion 
states that the present law is not satisfactory, and that it 
ought to be altered by legalising special loans, t. e. at a rate 
of Interest proportioned to the profits, without the lenders 
incurring the liability of partners. That this would secure 
aU the legitimate advantages of a law of limited partnership, 
while it would avoid most of the mischiefs apprehended from 
such a law. That in order to prevent, when business was 
adverse and capital most needed, the removal of the capital 
advanced by way of loan to the prejudice of the general 
creditors, there might be a regulation that the capital ought 

T 3 
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to be advanced either for the whole term of the partnershipr 
or for a period not less than (say), two years ; and the lender 
should not have the power to withdraw it without a year's 
previous notice. If no notice were given, the loan should 
remain for another year. 

Another regulation might be, that the claims of the 
special lenders should be postponed to the claims of ordinary 
business creditors. 

Mr. Anderson is also of opinion, that Joint Stock 
Companies stand upon a different footing from private 
partnership, and the principle of limited liability might be 
safely extended to these companies, and that greater facilities 
should be given to theih for obtaining the privilege. 

That the statutes affecting Joint Stock Companies might 
be usefully consolidated in a statute or statutes which should 
embrace the whole United Kingdom. That one object of 
this legislation should be to define the terms on which a 
Charter of Incorporation, including immunity from unlimited 
liability, should be granted, and the Board of Trade, or a Board 
established for the purpose, would have little else to do than 
to inquire whether the requisites of the statute had been 
complied with. And this being ascertained, the certificate of 
the Board should be the warrant of a charter, or might itself 
be deemed the title of incorporation. 

The opinions of Mr. Bramwell and Mr. Kirkman Daniel 
Hodgson, two other Commissioners, are in favour of partner- 
ships with limited liability, and the reasons by which they 
support their opinions are clear, logical, and in our opinion 
unanswerable. And the recommendation of the former 
assented to by the latter, and which, we hope, will be adopted 
by Parliament as the. basis for legislation, is, 

1st. That persons be allowed as of right, to form partner- 
ships miting the liability of one, or morey or all of the 
partners. 

2nd. That they be allowed to do so by private agreement 
among themselves, on registering their names, place and 
nature of business, term of partnership, and capital sub- 
scribed by the limited partners. 

3rd. That where the liability of all the partners is to be. 
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limited, the partnership should be incorporated, on regis- 
tration. 

4th. That the partnership name should be used, and in 
such a way as to indicate the limited liability. 

5th. Money and services to be paid for by a portion of 
the profits. 

We will not go through all the objections urged by those 
who oppose the principle of limited liability, as we have, as 
we conceive, satisfactorily shown their fallacy in former 
numbers, to which we refer our readers. 

We cannot, however, pass over in silence the objections 
now urged by the Commissioners in their Report to the 
proposed alteration in the Law. 

The Commissioners in their Beport, if they do not ex* 
pressly say so, seem to assume that the burden of proving 
the existing Law against limited liability to be unsound in 
principle, lies upon those suggesting a change in the Law. 
The fallacy of this is admirably exposed by Mr. Lowe in 
his opinion. 

"The burden of proof," observes Mr. Lowe, "lies on 
those who support the present Law. For when two parties 
are willing to contract on certain specified conditions, they 
have, pnmd facie, a right to do so; and those who interdict a 
course of action which both deem for their interest, are 
bound to show good reason for their interference, and not to 
call upon the parties interfered with to prove that their con- 
tract is prudent or discreet. Private interest is a better 
guarantee for caution than public superintendence. The 
only case in which the State is justified in prohibiting parties 
from contracting is, where a contract arises out of a breach 
of law or morality, as gambling, or is made for the purpose 
of a future breach of law or morality, as smuggling, or is in 
itself a breach of some other substantive law, as insuring an 
enemy's ship. I can find nothing of immorality, nothing 
against public policy, in the legal sense of the word, in a 
contract for limited responsibility ; and as to whether such 
contracts are advantageous to those who enter into them, 
afford facilities for fraud, tend to impair the credit of the 
concern, or encourage unhealthy speculation, I think we 

T 4 
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may fairly leave individuals to judge withoat State inter- 
ference. 

*' The present Law is sought to be justified by reference 
to the authority of the case of Waugh v. Carver^ and the 
sum of the reasoning there is, that he who feels the benefit 
should also feel the burden.'' This is true enough as a principle 
of natural justice, and in the absence of contract; but there 
is another maxim equally true, '^ that any one can renounce a 
right introduced for his benefit." And if people are willing 
to contract on the terms of releasing the party embarking 
his capital from loss beyond a certain amount, there is 
nothing in natural justice to prevent it. If the prohibition 
of such contracts depended on natural justice, it must be 
undeviating and invariable. No State grants a licence to 
break what it considers the law of morality and natural 
justice ; but we permit the Board of Trade to suspend this 
law in favour of certain partnerships formed for useful public 
object's; not, I apprehend, because we think it right to do 
evil that good may come, but because we repudiate the pre- 
tensions of unlimited liability to rest on the ground of 
natural justice. 

" Again, the received principle in commercial legislation* 
is, to leave people to act for themselves, and not to restrict 
competition. The burden of proof lies on those who intro- 
duce an exception to this principle in favour of large 
capitalists, and maintain that the Law should intei*fere by 
prohibitive enactments on behalf of those best able to take 
care of themselves. Every enterprise which the law of un- 
limited liability prevents (and in my small experience I 
know many) is so much given to capital already invested at 
the expense of the public — so much taken from the consumer 
to increase the profits by diminishing the competition of the 
producer. When a charter is applied for at the Board of 
Trade, the parties opposing it are generally those embarked 
in the same pursuit, and the arguments which our Pro- 
tectionists employed against the untaxed foreigner are 
brought to bear against the competition of their fellow- 
subjects." 

♦* The questions which the Commissioners suggest, and 
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which seem to exhaust all that can be said in farour of un«* 
limited responsibility^ show satisfactorily, that it is impossible 
to defend the present law on free-trade principles, and the 
great anxiety of large capitalists to keep the law on its 
present and 'most unreasonable footing sufficiently indicates 
the class protected at the expense of the rest of the com* 
munity," 

With regard to the first objection of the Commissioners, 
that there is no want of capital to carry out any enterprise 
the prospects of which are capable of demonstration. This 
is well answered by Mr. Edgar in his paper : — 

" This objection, I venture to think," he observes, " is altogether 
fallacious. There is a large class of the community active and 
enterprising, but with whom capital is scarce; on whom the 
system would operate as beneficially as it does in those countries 
generally which are limited in point of capital ; and it is impossible 
to overlook the case of such, notwithstanding the general wealth 
of this country, and the abundance of resources that may be at 
hand for carrying out every reasonable enterprise. But with 
regard to capital never being wanting to carry out any reasonable 
enterprise, this is a view from which I beg totally to dissent. If 
we confine our attention to trade and manufactures as carried on 
in the great commercial districts of the country, there may be 
some -appearance of truth in the proposition But the moment 
we extend our view over the whole country, and take into 
account the agricultural, as well as the trading and manufacturing 
interests, we shall find that there is a great want of capital, and 
that this want operates in the most unfavourable manner. Not 
only are there many small towns advantageously situated for 
manufactures and trade which vegetate from generation to gene- 
ration — not only are many works of public utility, arid which 
might be ultimately profitable to their promoters, left unattempted 
throughout the country — but a large proportion of land capable 
.of being profitably cultivated remains unimproved, while a very 
considerable proportion of that which is under cultivation yields 
only half returns, in consequence of the want of capital on the 
part of landholders and farmers. And the evil is daily becoming 
more felt in this latter case, since the present state of agricultural 
science has suggested many improvements which it requires con- 
siderable capital advantageously to introduce. If any one is 
of opinion that the resources of this country have been fully 
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developed, or that the capital we possess is sufficient, under the 
present law of partnership, to carry them to their utmost limitSi 
he will, of course, reject mj argument ; but believing, as I do, 
that much remains to be accomplished, both in trade and agri^ 
cukurey and that whatever capital is in existence should be made 
available for this purpose to its fullest extent, I can admit of no 
distinction between this and poorer countries; and when I see 
that this country is capable of being rendered so much richer 
than it is, I must demur to any objection to a change of the 
law which proceeds upon the idea that we already have enough 
of capital for all beneficial purposes. For, in truth, the whole 
of this objection seems to involve the notion, unsound in every 
economical view, that a country can have too much capital, or 
that all its capital should not be made available to the highest 
degree. Else why, if the system of limited liability is advan- 
tageous in giving full effect to the capital of a 'poor country y are 
we to be deprived of the benefit ? This is the strict logical result 
of such an objection, and it amounts, therefore, to a most obvious 
reductio ad absurdumJ* 

With regard to the second objection raised by the Com- 
missioners against limited liability, viz. that it would pro- 
bably not raise the character of British merchants, and lead 
to fraud. This evidently comes from a mercantile source, 
and we may answer it by observing that, as far as experience 
goes from the working of partnerships with limited liability 
abroad, it does not appear that, taking their constitution 
into consideration, such partnerships enjoy less credit than 
ordinary partnerships. The probability, therefore, is, that 
they would enjoy equal credit in this country ; that is to say, 
such credit as they deserve; not that species of dishonest 
credit which the capitalist has too often given to partnerships 
with unlimited liability, which he knows to be insolvent, when 
he also knpws that there are shareholders sufiBciently rich to 
secure that, which he is generally well informed enough to pro- 
vide for — his own safety. At all events, such partnerships 
would be clearly distinguished from all ordinary partnerships 
in which " British merchants" are at present engaged; ''the 
reputations," therefore, of the latter, by contrast would shine 
not merely with undiminished, but with increased splendour. 

Again : admitting that the introduction of a new species 
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of partnersbip may require regulations against fraud in a new 
shape, it does not follow (especially if those regulations are 
sufficient to keep it within moderate limits) that therefore no 
innovation should be made. We might just as well argue, 
that because it was necessary in the Bankrupt Law to lay 
down regulations against fraud — such, for instance, as 
fraudulent preference of creditors — that therefore, in order 
in a certain extent to prevent it, loans to traders should not 
be permitted. 

We may pass over the third objection, as merely formal, 
and unsupported by proof or argument 

To the fourth objection of the Commissioners it may be 
answered, that the competition which may be introduced 
between a union of small capitalists against established firms 
of large capitalists, by which possibly the gains 'of the latter 
will be diminished, will to the extent of the diminution be a 
gain to the public, and can be objected to by no one who 
admits the principles of free trade, though it may appear ob- 
noxious to those in favour of the exploded fallacies of pro- 
tection. Nor can it be termed, in the words of the Commis- 
sioners, *' an injury " to the trader, bearing at present the 
" burden of unlimited liability," as under the proposed law 
no monopoly, if we may so call it, is intended to be created, 
since all persons may, if they wish, upon complying with 
certain terms or conditions, obtain capital by means of part- 
ners with limited liability, or advance capital to others in 
such capacity. 

Fifthly. Why should the Report recommend the State to 
interfere in partnerships with limited liability ? 

** I view," says Mr. Lowe, " the terms on which parties choose to 
associate in business, as a matter which they should settle for them- 
selves, and not one which Parliament or the Board of Trade should 
settle for them. But, of all systems, the very worst is surely to forbid 
limited liability, and then vest in a minister, holding his seat by 
a parliamentary majority, the power of suspending the Law in 
favour of such associations as he thinks fit. If the Law be right, 
it ought to be enforced; if wrong, to be repealed. I should as 
soon think of allowing the Secretary of the Treasury to grant 
dispensations for smuggling, or the Attorney - General licences to 
commit murder. 
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*' I canDOt conceive that the relative safety of the two kinds of 
investment can have any bearing on the question, unless it be 
assumed that the State is to uqdertake the management of every- 
body's affairs, prohibit what it considers hazardous enterprises, 
and restrict us to what the Legislature may consider safe and 
prudent. 

" I recognise in Government no superior wisdom to entitle it to 
this position, and claim for every citizen of a free and commercial 
country the right to employ his capital in such manner as he 
thinks fit, without the interference of Parliament, which threw 
out the Liverpool and Manchester Railway Bill in mercy to the 
projectors, and ended by taking .the railway system into its own 
hands, and establishing it on its present ruinous and discreditable 
footing/* 

The sixth part of the Commi88i9ners' Report we have 
already noticed, and we must, I presume, feel thankful for . 
the exception in favour of limited liability in those cases 
where the interests of "large capitalists" will not be inter- 
fered with. 

The seventh objection to the payment of servants or agents 
in proportion to the profits, merely amounts to this, — that 
it is " not likely to be extensively used :" if, however, a change 
of the present law would be useful in a small number of cases, 
it ought to be made, and parties interested would be best 
qualified to judge whether they act upon it, or not : those 
who did not would not be injured. 

In the eighth part of their Report the majority merely 
say that they cannot agree upon money being " lent at a rate 
of interest varying " with the profits of the concern : an alte- 
ration in the Law which, under proper guards, might be well 
introduced concurrently with partnerships with limited lia- 
bility. 

Since the Commissioners made their Report, Mr. Collier, 
the learned Member for Plymouth, moved the following reso- 
lution in the House of Commons : — " That the Law of 
Partnership, which renders every person who, though not an 
ostensible partner, shares the profit of the trading concern, 
liable to the whole of its debts, is unsatisfactory, and should 
be so far modified as to permit persons to contribute to the 
capital of such concerns on terms of sharing their profits. 
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without Incaning liability beyond a limited amount.'' And 
Mr. Lucas proposed the addition of the following clause by 
way of amendment^ — ** And such modification is especially 
necessary in Ireland, regard being had to the peculiar social 
and industrial condition of that part of the United Kingdom." 
After a yei;y able debate, in which members of all parties 
spoke warmly in ftivour of the principle of limited liability, 
and notwithstanding the strong wish of Government that the 
motion should be withdrawn, upon the ground that it en- 
deavoured to pledge the House to a mere abstract proposition, 
and the willingness of Mr. Collier to comply with the wishes 
of the Government^ the House refused to allow the motion 
to be withdrawn, and the main question as amended was put 
and agreed to. See Hansard, vol. 134. p. 752 — 800. 

It is to be hoped that during the present Session, the House 
will give practical effect to the abstract Resolution of the 
last It is rumoured the Government has already prepared 
a Bill embodying the spirit of such resolution. 

All that we have to fear from such a measure as Govern- 
ment may bring forward is, that they may be induced to 
concede too much to the party, viz., the capitalists, who are 
altogether opposed to tlie principle of limited liability, and 
that it may be hampered with undue restrictions and over- 
legislation. We, however, firmly believe, if these errors 
be avoided, and a Bill be introduced which will give entire 
liberty to the formation of partnerships with limited lia- 
bility, that it will obtain the suffrages of a large ma- 
jority, both in and out of Parliament, that in its re- 
sult, if passed into a law, it will cure many of our social 
evils, by bringing together capital and labour — the em- 
ployers and employed, by the more equal diffusion of 
wealth now accumulating into a few hands, and by the 
employment in works of utility at home, of money now 
attracted abroad. 

This change of the Law may be feared by the capitalist, as 
the repeal of the Corn Laws was by the landed proprietor ; 
or of the Navigation Laws by the ship-owner, though the 
capitalist has no more right to appeal to the obsolete doc- 
trines o( Protection^ to the prejudice and at the expense of the 
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rest of the community, than the land-owner or ship-owner; 
and perhaps^ in truth, has as little need for fear. Other 
classes, the men of genius and invention, — the skilful me- 
chanic, the ingenious artizan, the industrious clerk, in fine, 
the whole mass of those whom the present law prevents 
emerging from their position as the mere serfs of capital, may 
look forward with hope to the time when the difficulties in 
their onward progress will no longer be obstructed by an 
unjust law. 



ART. IX.— THE HISTORY OF THE LAW AMENDMENT 
SOCIETY FROM ITS INSTITUTION, IN 1844, TILL 
THE PRESENT TIME. 

Sbct. Yin. — Miscellaneous. — Special Committee to suggest 
Improvements in the Law, 

On the 12th of January, 1848, it was resolved by the So- 
ciety, — " That, with a view to consider alleged defects of the 
Law, a Committee be appointed to receive and collate brief 
statements of all such alleged defects, and also statements of 
all proposed remedies." This, perhaps, was as useful a resolu- 
tion as ever emanated from a reforming assembly. There are 
always aspiring spirits to be found, which mark out for their 
career the higher walks of Legislation. It is not so easy to 
obtain the help of labourers, lesser in point of ambition, but 
scarcely inferior in rendering public service, who will gather up 
the numerous amendments required from time to time in our 
Statute Law. It is easy to view secondary matters with indif- 
ference, ^'^arwi* componere magna^ and to decline mixing with 
these smaller counsels, by reason of their absence of preten- 
sion. We admire and esteem the philosopher who ponders 
upon great events, and look with gratitude upon those vast 
legal treasures which have led to the highest practical results: 
still it is good for the mind to condescend upon occasions. 
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lesty whilst engaged ^ in thoughts more eleTate^** it may be 
tempted from the phdn track of usefukiess, ** in wand nng 
mazes lost" We hail, therefore, the establishment of a 
Committee competent to present the nwnberless deficiencies 
of jastice to the attention of the Society, able likewise to 
receive suggestions from others, and of sufBcient consideration 
in themselves to ensure the proper reception of their Seports. 
There is scarcely a Inranch of our Jurisprudence in which 
trivial errors are not rife, trivial, we mean, in the sense of 
easy amendment, not of small inconvenience. A multitude 
of transactions take place under an imperfect, if not vicious, 
procedure, which pass unnoticed, because the party affected 
is not wealthy nor anxious enough to right himself. As soon 
as an individual in lees humble circumstances becomes in 
jeopardy, his well-paid solicitor or feed counsel detects the 
blot, reverses the judgment, treads upon the Law, and wins 
the honour or profit due to professional shrewdness. But 
there is not a permanent remedy. Such a case may not 
again happen for some time where the legal mistake is en- 
countered by a comparatively affluent foe. An effort may 
be made to improve the deficient system by some well-inten- 
tioned individual, but the various excuses which await him, 
if he meet with no worse discouragement, soon damp his 
exertions. If there were a standing Committee of Parlia- 
ment to rectify the blunders of legislation, or to amend the 
defects of the Common Law, an easy access to that body, 
and a moderate amount of industry on their part, would 
provide a speedy cure for many of these isolated disorders. 
The institution, therefore, of n Committee to collate defects 
and propose remedies, is one of no slight value ; and we hope 
soon to see a Report of their services, which may at once 
redound to their credit, and raise the Sodety in public esti- 
mation. 

Removal of Colonial Judges, 

Mr. Robert Langslow, a barrister on the Western Circuit, 
beloved for his affability, and above mediocrity in his attain- 
ments, was appointed a Judge in Ceylon. Whatever may have 
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been his judicial merits or demerits, it is certain that he was sns* 
pended from his situation^ and that his departure was regarded 
with no ordinary regret by the legal practitioners, merchants, 
land-owners, and inhabitants of Colombo. The legal prac- 
titioners spoke of the intended suspension of this gentleman 
as the " infliction of a general calamity not easily to be borne, 
and still less to be remedied." The merchants and other 
substantial persons of the district respectfully '^ requested the 
consideration of the injury that would be inflicted on them 
by such a proceeding as that which [was] contemplated 
against the District Judge." The suitors spoke of the 
" sorrow that [was] most poignantly felt at the loss [they 
were] about to sustain by his suspension or removaL" A 
petition to Her Majesty embodied similar sentiments. These 
memorials and petitions were extensively signed. 

"With the decision of this judicial embarrassment we are not 
here concerned. We introduce the subject only for the 
purpose of showing that the Society deemed instances of this 
•nature worthy of attention, with regard to the summary 
method of dispensing with an officer entrusted with those 
functions in a distant territory. 

Sir John Claridge was a Judge in India. Owing to a 
difference of opinion arising, we believe, out of a niatter of 
etiquette, his services were suspended, and his resignation 
soon afterwards ensued. Mr. John Walpole Willis, and 
many others, serve for examples of ^the suspension or dis- 
missal of Judges, with whose errors or mis-usage we cannot 
adventure to meddle ; but whose fate, under the present 
system, is the sole theme for consideration. The reference 
made upon this subject was, — "To consider the Law and 
Practice as to Colonial Judgeships, with respect to the 
removal of the Judges." 

The Report* draws the distinction between an appoint- 
ment *^ during pleasure," and " during good behaviour." To 
lawyers the terms durante bene placito, and quamdiu se bene 
yesserit, are familiar. The Report adverts to diversities in 
this respect, with reference to judicial offices in the Colonies. 

1 May 26. 1848. 
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^* There has been an instance where the Chief Justice was 
appointed during pleasure/* while the Puisne Judges of the 
same Court held their ofBces ''during good bebayiour."^ 
The chief recommendation suggested by the Committee, is 
to place the Colonial Judge on the same footing with the 
English Judge, in regard to the tenure of his office. They 
refer to the Statute of 1 Geo. III., the great charter of the 
independence of our Judges at home, as the standard to be 
applied abroad. They observe that^ '*a Judge born and 
educated in the United Kingdom is one main link of the 
bond which unites the dependency of the mother country, 
more especially when (as it often happens) the inhabitants 
have lived for ages under corrupt and despotic governments."* 
They call attention to the veneration and respect with which 
the natives look up to an English Judge, and lightly touch 
upon the professional antipathy which military men entertain 
to the prejudice of lawyers. 

** The stronger this impression is, the more deeply will they 
(the natives) feel the removal of such a Judge from office, on 
occasion of any disagreement between him and the local autho- 
rities, as a calamity and an injury to themselves, weakening 
their attachment to the mother country, and disposing them to 
suspect the colonial minister of motives inconsistent with his 
duty." The preventive means which have -been found so effec- 
tual in England (where no Judge has ever been removed from 
office since the passing of the Statute above mentioned), afford a 
clear indication of the course to be pursued in Colonial Adminis- 
tration." 4 

The following observations are worthy of consideration as 
applied to difficulties which occasionally arise in the colonies. 

" In the ordinary administration of justice, it should be left to 
the Judges to frame rules of procedure, which, if approved by the 
Executive or legislative authority (according to the Constitution of 
the colony), should become binding ; and, if not so approved, 
should be transmitted home, with the reasons of dissent. The 
appointment of sittings, and the distribution of judicial business, 
should be left entirely to the Judges themselves."^ 

> Report, p. S. * Id. p,5. 

• Id. p. 5. * Id. p. 5. . » Id. p. 7. 

VOL, XXI. Z 
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The Committee go on to represent that only flagrant 
misconduct of the Judges or Officers should justify their 
suspension. 

^' In an extreme case, indeed, removal may be necessary ; but 
that should only be the act of the Home Government. A Gover- 
nor may be authorised to suspend a Judge ; it being fully im- 
pressed on him that that step is the most serious that he can 
undertake, and his resorting to it on slight and trivial grounds 
must necessarily lead to his own recal, and to consequences per- 
haps equally unpleasant to his advisers/' ^ 

*^ Supposing, however, that a case should arise, in which a 
Governor might think himself bound to assume so heavy a re- 
sponsibility, it is suggested that the following should be the course 
of proceeding to be followed : — 

*< 1. A specific and definite charge of misconduct, on the part 
of the Judge, should be drawn up, and formally conmiuni- 
cated to him. 
<* 2. A Council should be assembled (or if there be no 
Council in the colony^ then a definite number of public 
ofiicers), to take the charge into consideration, notice being 
given to the Judge, that he may attend, if he think fit. 
*' 3. Should the Judge appear, he should have full means of 
examining and rebutting the proofs brought against him ; 
or, not appearing, he should be at liberty to hand in any 
document he might think proper. 
" 4. The votes of the Council (or other assemblage) should 
be taken, and subscribed by every member, and two-thirds 
should be necessary for suspension. 
" 5. In the event of such a majority, it should be publicly 
notified, that the Judge is suspended until further direc- 
tions from the Secretary of State, 
^^ 6. A correct copy of all the proceedings and evidence 
for and against the Judge should be forwarded to the 
Secretary of State, together with any protest or address, 
on the part of the Judge or others, against the proceedings ; 
but no other charge should be included than that to which 
the Judge has had means of answering. 
*' 7. The Judge should be furnished with means of proceed- 
ing to England, to defend his case in person. ^ 
^* 8. The Secretary of State might dismiss the complaint ; 

* Report, p. 9, 
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but flhonld he not do so, the Judge might bring his case, 
as of right, before the Judicial Committee of the Privj 
Council. 
*' 9. The Judicial Committee might decide on the whole 
merits, and award costSt either against the Judge, or against 
the Grovernor, or out of the local fuuds.'* 

Ecclesiastical Law. 

This difBcult head of Legislation has hitherto baffled the 
Senate and the Bar. -Bills drawn hj competent persons 
have in vain engaged the attention of Parliament ; and the 
Society whose labours we are endeavouring to detiul, are still 
in earnest deliberation upon the propriety of transferring a 
portion of the ecclesiastical jurisdiction to another tribunal. 
The appointment of a Commission^ may likewise be noticed 
*'for continuing the Chancery Inquiry, and for inquiring 
into the Law and Jurisdiction of the Ecclesiastical and other 
Courts in relation to Matters Testamentary.^ As it might have 
been expected, a learned assembly would scarcely be at first 
agreed upon the terms of an improvement so novel and ex- 
tensive as the proposed invasion of the Spiritual Courts. 
Certain resolutions, however, have been proposed and met 
with amendments» The resolutions would transfer the juris- 
diction of the Ecclesiastical and Peculiar Courts to the Court 
of Chancefy. 

Consequently, they would invest Equity with power neces- 
sary to enable it to adjudicate upon wills both of real and 
personal estate, with or without the aid of a jury ; and the 
present power and jurisdiction of the Ecclesiastical and 
Peculiar Courts would be conferred upon the Court of Chan- 
cery. Calling this the administration of the Central Court, 
the resolutions would give subsidiary jurisdiction to the 
County Courts. 

This suggestion in favour of the Court of Chancery was 
not an unanimous sentiment. We are not surprised to find 
a counter-proposition recommending a distinct tribunal. The 
advocates of this latter change would have one testamentary 

> Whitehall, Not. 20. 1852. 
z 2 
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jurisdiction substituted for that of the Ecclesiastical and 
Peculiar Courts now in force. This tribunal should have 
legal and equitable jurisdiction in all matters relating to 
wills and intestacy, and should embrace both real and per- 
sonal estate. This Court should be styled, ** Her Majesty's 
Court of Probate and Succession for England and Wales.'' 

But this amendment failed to satisfy all the members who 
were prepared to dissent from the original resolutions. It 
was moved and seconded, that the transference of the juris- 
diction should be to the County Courts (t. e. not subsidiarily, 
but absolutely), " provided that in all cases of disputed pro- 
bate, where the property exceeds a certain amount, either 
party shall be at liberty to remove the will into one of the 
Superior Courts of Common Law." This arrangement, it 
is observable, shuts out the Court of Chancery as far as the 
direct features of the new measures are concerned. 

Yet, notwithstanding these several questions, a still more 
enlarged field of remark was offered by other members in the 
shape of an amendment. 

It was said, that, by universal consent, the Ecclesiastical 
Courts, in respect of testamentary matters,, was admitted to 
be unsatisfactory, and deserving of extensive reform ; that 
this reform should consist in a transfer of the old jurisdiction 
in matters testamentary to ^* another Court clothed with 
jurisdiction as well over wills of real as personal estate." 
That, nevertheless, it would not be advbable to create a new 
Court, if it were possible to discover one now existing, to 
which the enlarged jurisdiction could be confided, and the 
necessary powers entrusted. 

That the Courts of Common Law, as well as the County 
Courts, have no equitable jurisdiction or power of dealing 
with trustees, or with equitable matters arising on the con- 
struction of wills." That Equity, on the other hand, has no 
power to empanel a jury, nor conclusively to decide issues of 
fact, " That in order to do complete justice in testanientary 
matters, it is necessary that the Court to which they are 
entrusted should possess the full and conjoined powers of a 
Court of Law and of a Court of Equity." That, as to the 
testamentary jurisdiction of the Ecclesiastical Courts, no 
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dat is factory settlement can be accomplislied unless such a 
Court of conjoined Law and Equity, having juriadictJOn over 
wills of real and personal estate, shall be establUhed. That 
it is the duty of the Government to provide such a tribunal, 
and of the Society to promote ita e«tabHahment by every 
means in its power, And^ that the most desirable mode of 
effecting this plan appears to be " the union of the future 
Law and Equity Commission, and inviting their immediate 
attention to this important subject/'^ 



Uhorce. 

Divorces are two ! <4 fneiisd et th&ro^ and a vinculo matrimonii. 
The one merely justifies a separation de factOy the other dis- 
solves the very bond of union. The Spiritual Courts now 
exercise the sole right of granting the divorce a mensd et thorOj 
but rarely interfere with the second mode of dissolution , 
because adultery includes the principal number of applications 
on this head, and the Canon Law will not sanction the divorce 
a vinculo for adultery. The House of Lords is the tribunal 
where these grave proceedings are chiefly instituted, and, with 
some few exceptions, wdiich need not be described here, a 
previous divorce a menxd et tkoro, and a judgment at law for 
damages against the adulterer, are required. The present 
usages are one-sided, and seriously deficient in those equal attri- 
bntes wliich are considered to do so much honour to the English 
law- It is true that to constitute too cheap a tribunal for 
solemn and painful inquiries like these might [)reaent a great 
practical inconvenience. It is equally true that the expenses 
of a suit of this description^ coupled with the previous 
demands of another kind of divorce and a verdict, are 
formidable obstacles in the path of justice. The wife, like* 
wise, is not treated with an equal measure of retributive 
equity. And strange as it may seem, the dissolution of the 
union which leaves the injured husband at liberty to form 

' It is amusing to see how clenrly the notian of Fusion (of which we h»f e di*- 
coiirsed in the last section) runs through these last amendment's* 

z 3 
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another conDectlon, dcDies that right to the faithless partner^ 
whose future peace is thus, in most instances, committed to 
the mercy of her paramour — frequently her seducer. And, 
on the other hand, the injured wife is debarred from obtain- 
ing her divorce on the ground of adultery alone on the part 
of the husband. The Ecclesiastical Committee of the Society 
bad all these points under consideration in 1848. 

The reference was simply " To consider and report upon the 
Law of Divorce." The Committee made a Report in 1848, 
but it does not appear that any further proceedings ensued. 
The Committee entered at once into the discussion of the parti- 
ality of the law. They came to the question whether the 
wife should not be permitted to have the bond dissolved if she 
could prove the misdemeanour against the husband, in like 
manner and way as the husband who demonstrates the infi- 
delity of the wife. Instances of divorce in favour of a consort 
where other charges besides adultery are established, will be 
found in the Report. But the impression of the Committee 
was evidently in unison with an extension of protection to the 
wife. " It may be doubted,*' they say, " whether the ten- 
dency of public sentiment is not favourable to the wife's claim 
to be released from her fetters, whenever the husband is con- 
victed of adultery alone, if accompanied by circumstances 
which show a strong improbability that the wife by any effort 
on her part can reclaim him ; wherever, in short, the adultery 
is so flagrant and persevering as to make it reasonably impos- 
sible for her to continue cohabitation with him. In such a 
case your Committee think it might be wise to grant divorce 
d vinculo to the wife." Yet they would not have it granted so 
readily to the wife as to the husband. ^' Some distinction 
ought to be drawn ; but what that distinction should be it is 
difficult to determine." 

The Committee then entertained the point whether both 
parties, the guilty as well as the innocent, should be suffered 
agfun to contract marrii^e. 

They point at collusion as the most f<5rmidable objection to 
reciprocity. On the other hand, they allege the hardship 
upon a " helpless and innocent offspring," the issue of the 
continued adultery, if a marriage were interdicted to the 
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oflTender. It aeema^ howeverj that to deny aucb a right after 
a dtsaoltition of the umon itself would be to deny a logical 
coEsequence, This appears io a stronger light when it is 
obser?ed that, according to the present law, the infidelity of 
the wife wUl emancipate the huaband, but the immorality of 
b&th partners will ensure the continuance of the matrimonial 
connection. The misconduct of either party seems a better 
ground for severing the bond than for retainiog an obnoxious 
yoke^ and if there be mutual misconductj *' the marriage 
state ia brought doubly into disgrace." ^ Tbe Committee 
refer to the Courts in Scotland, " where the plea of recrimi- 
nation 13 eonaidcreJ no defence to a suit of divorce for 
adultery/* And they consider it as worthy of doubt whether 
tlie release of the injured party from the contract should be 
looked npOQ solely as " matter of favour and indulgence/* 

" On the wholej therefore, your Committee are not dis- 
posed to recommend that the liberty to marry again should be 
confined to the injured party." 

Having said thus much on the head of even justice, the 
Report proceeds to examine the plans for a change of jurisdic- 
tion. It states that there is nearly an universal agreement as 
to the propriety of a surrender by Parliament of its present 
functions ; and secondly, that the action at law and the ecclesi- 
astical sentence should no longer be required as indispensable 
preliminaries to the divorce a vinculo. 

This dispensation with the necessity of prior judgments 
assumes that a competent tribunal will be found to manage 
these grave investigations. And the Committee have had 
before them suggest ione as to all the Courts supposed to be 
fitted for so great a trust. They at once declined to accept 
the project of handing over the necessary powers to the 
Ecchnaitical Courts. Their reasons will be found in the 
Report; but as all the intelligence of the day is now directed 
to the diminution if not the abolition of clerical jurisdiction, 
it may not be expected that we should enter more particularly 
into these details. The Court of Chancery is the next candi- 

1 The Ri^poii itself sbouJii be consul ted ^ as we da not profess to do more than 
give the substance. 

I 4 
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date. ^ The Committee speak of its gravity^ caution, ajid 
circumspection, of its power to invoke in aid the Common 
Law Tribunals, and of its former practice to grant divorces 
a mensd et thoro. The first objection, however, which the 
Committee make to that Court, that of its mode of examining 
witnesses, is in a great measure removed by the Act of 1852, 
which permits examination ore tenus. The second objection 
is not removed. " It would be repugnant to the principles 
of our law to require an answer to be put in to a criminal 
accusation upon oath." 

Their decision is in favour of the Judicial Committee of 
Privy Council. 

"The highest legal authorities compose it: the Masters of 
Equity, the oracles of Law, the heads of the Ecclesiastical Courts, 
and some even of the reverend prelates themselves, are there 
assembled. The course of proceeding, too, is governed by the 
principles and maxims of the Law of the land. The rules of 
evidence are the same as those of the Queen's other Courts ; and, 
when witnesses are examined, the examination is viva voce. The 
Judicial Committee, moreover, has power to direct issues for trial 
at Law, as in the Court of Chancery; and we apprehend the 
remedy of divorce a vinculo might well be granted upon petition 
and answer ; that is to say, upon petition to the Crown, which 
would be followed by an order of reference to the Judicial Com- 
mittee, requiring the defendant to put in an answer, but not upon 
oath. In this way a record would be prepared, and the proofs 
on either side would be restricted to the allegations. Another 
recommendation of the Judicial Committee is, that it possesses a 
foreign as well as a domestic jurisdiction. It is, moreover, a 
forum commune — an open court; so that all members of the pro- 
fession may practise before it— an advantage of unspeakable im- 
portance to litigants." 

By this arrangement the Ecclesiastical Tribunals are not 
disturbed in their jurisdiction over matrimonial causes, nor 
are they affected with regard to suits for the restitution of 
conjugal rights, suits of jactitation of marriage, for nullify- 
ing marriages, and suits for divorce a mensA et thoro. The 

» See certain Resolutions submitted to the Society, Feb 23. 1848 by the 
Committee on Ecclesiastical La^, in favour of the Procedure in Chancery, 

cll^tt^^K %T^^^ll"« ^*^« "^^ '^^Ple reference, prefers the-Judicial 
Committee of the Privy Council. 
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Report concludes bj saying, that if there be any fear of 
clashing or interference with the present powers of Courts, 
(independently, of course, of Parliament, which is to sur- 
render its functions in this matter), a clause may easily be 
adapted to meet the difficulty, and inserted in any Bill that 
may be introduced upon the subject," 

Patents. 

The Keport on the subject of Patents was presented on the 
10th of February, 1851, and on February 24, 1851. The 
Committee were instructed to communicate with the various 
Committees then sitting in the Metropolis and Provinces, on 
the Patent Laws, and to take such other steps as they might 
think proper, with the view of ascertaining whether the 
recommendations in their Report are generally concurred in, 
and the grounds (if any) ordifFerence. In 1852 a Statute for 
^' amending the Law for granting Patents for Inventions," ^ was 
passed. It contains 57 Sections, works a considerable altera- 
tion in the Patent Law, and meets many serious grievances 
which before embarrassed the owners of inventions. The 
Society lay claim to the following participation in these im- 
provements: — 

"^ 1. The cost of Patents reduced and made payable in pe- 
riodical instalments."' 

^' 2. A Register to be kept of all assignments of Patents.''^ 

** 3. The restriction in the number of partners in a Patent 
abolished."-' 

** 4. An Annual Report to be made on the subject of 
Patents."* 

» 15 & 16 Vict. c. 83. 

' 15 & 16 Vict, c 83. See the Schedule and Sect. 44. But the periodical 
instalments do not seem to have been introduced into the Statute. 

* Sect. 35. 

* Sect 36. ** It shall be lawful for a larger number than twelve persons 
hereafter to have a legal and beneficial interest in such Letters Patent " 

* /. e. to Parliament, § 51. ** An account of all salaries, fees, allowances, 
sums an$l compensations, to be appointed, allowed, or granted under this Act, 
shall, within fourteen days next after the same shall be so appointed, &c., be laid 
before both Houses of Parliament, if Parliament be then sitting, or if Parliament 
be not then sitting, then within fourteen days after the next meeting of 
Parliament.*' 
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AET. X.— DRAFT REPORT ON THE INDIAN CIVIL 
SERVICE. 

[We give this Article without pledging ourselves to an agree- 
ment with it in all particulars. It proceeds from a retired and 
experienced civil servant, who speaks from his practical acquaint- 
ance with India. — ^Ed. L. R.] 

OuB readers are probably aware that by a Bill which passed 
last Session, it has been enacted, that appointments to the civil 
service in India, hitherto in the exclusive patronage of the 
Board of Control and the Court of Directors, shall be thrown 
open to the public for general competition. The successful 
competitors for the Eastern prizes are to be chosen by ex- 
amination. It is too late to inquire whether this Chinese 
mode of selection is likely to improve the civil administration 
of India ; neither does it fall in with our purpose to discuss 
the reasons that are applicable to the opening of the Indian 
civil service, which are not applicable to the civil service in 
England, and so to anticipate the necessary transfer of com- 
petition by examination to the civil appointments at home. 
As dutiful subjects, we bow to an Act of Parliament, and as 
part of the public, our interest in the matter will only lead 
us to the inquiry, whether the arrangements proposed are 
most favourable to the experiment. The Indian civil servants 
have extensive magisterial and judicial functions to perform ; 
their education, therefore, especially the legal part of it, may 
fitly become a subject for our pages. 

The Government has now no interest in the matter apart 
from that of the public ; and as the Act of Parliament gives 
large discretionary powers to the President of the Board of 
Control for the time being, in arranging the details of the 
new system. Sir Charles Wood appointed a Committee of 
eminent and accomplished men^ to help him by th^eir advice to 
construct a scheme for the examination of the candidates 
that might propose themselves, and for their subsequent pre- 
paration to perform their oflScial duties. 

^ Mr. MacauUy, chairman, Mr. John Shaw Lefevre, Lord Ashburtoo, the 
Rev. H. Mebill, Principal of Haileybury, and Mr. Jowett, of Baliol College, 
Oxford. 
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Many of our readers are aware tbat hitherto all the 
nominees to the civil senrioe of India had to go through a 
two years' course of education at Haileyburj CoU^e, where 
they could be admitted between the ages of seventeen and 
twenty-one, and after passing through this necessary wdeal, 
and being declared qualified* nothing remained for them but 
to proceed to their duties in India. By the Act, as it passed 
the House of Commons, it was still made compulsory for the 
accepted candidates to complete their education at Haileybury ; 
but whilst the Act recognises the existence of tbat Institution, a 
clause was introduced in the House of Lords, on the sugges- 
tion of the Bishop of Oxford, giving the President of the Board 
of Control the power of making arrangements, which should 
dispense with a Haileybury education as a necessary prelimin- 
ary of going to India. The Report of Sir C. Wood's Committee 
has been before the public for some time, a scheme of examin- 
ation has been drawn up, and advertised in the T^imes of January 
9., adopting to a great extent the recommendations of the 
Committee, and we believe that we are also correct in saying 
that Sir Charles Wood has given notice of bis intention to 
introduce an Act this Session for the abolition of Haileybury 
altogether. 

The report of the Committee itself points to this conclusion. 
As it is an avowed object in their recommendations to secure 
£stinguished candidates from the Universities, ^* young men 
who have obtained the highest honours of Oxford and Cam- 
bridge," it is intimated that a place of education constructed 
for youths from seventeen to twenty-one, can hardly fulfil the 
requisitions that will be wanted in the maturer ages of from 
eighteen to twenty-three ; but it is reasonable to suppose that 
Sir Charles Wood's decision has been mainly affected by that 
passage of the Report which refers to the insufficiency of oral 
lectures on Law, and would require in addition, as a part of 
the legal education, attendance at the various Courts of Law 
in London, so that the students should see ^Uhe actual 
working of the machinery by which justice is administered." 
In fulfilment of this condition it is contemplated, we believe, 
after the candidates (now become probationers) have been 
selected by a first examination, to place them under a pro- 
fessor or teacher in London, who shall give them a short 
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course of law lectures^ and superintend the instruction they 
are to derive from attending Westminster HalL This season 
of probation is not to exceed two years ; it may, by satisfying 
the test of a second examination, be reduced to one. If it 
were a question of discharging legal functions at home, and 
administering strictly the law of England, we should not 
impugn the wisdom of this recommendation ; though looking 
at the distinguished men who have filled the Law chair at 
Haileybury, we doubt whether a two years' course of lectures 
delivered by such distinguished philosophical lawyers as Sir 
James Macintosh and William Empson to students whose 
legal knowledge was tested by them, from time to time, by 
severe examination, might not prove as effectual a mode of 
indoctrinating sound principles of Law and Equity, as the 
method that is proposed for its substitute* We should be 
glad indeed if the members of the English Bar had beea 
qualified by such a process. We might not then have to 
bewail, amongst our most successful advocates, a lamentable 
ignorance, often of the elementary principles of jurisprudence^ 
which an assiduous attendance before the highest judicial 
tribunals seems by no means to have corrected. But is the 
practice of the English Courts likely to prove the best 
schooling for the legal duties of the Indian civilian ? Though 
many of the civil servants in India rise ultimately to offices 
in which the higher judicial functions are to be* discharged, 
yet for many years their duties of adjudication deal with 
questions rising little above those summarily disposed of at 
our Police Courts, or are employed in settling more intricate 
adjustments depending on the peculiarities of the local tenure 
of land in different districts. Now, with every reverence for 
the forms and practices of English Courts of Law, so far from 
thinking it an advantage, we should consider it a positive 
detriment, to the administration of justice, if every tyro in the 
magisterial bench in India considered it necessary to conduct 
his inquiries by the model of proceedings at home. The 
same rules of evidence applicable here are hardly applicable 
there. With English witnesses the presumption is that they 
speak the truth ; this, at least, is the rule not the exceptioUi. 
With Indian witnesses, the presumption being the other way. 
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the adjudicator will often have to disentangle the truth from 
the mazes of a double perjury ; and can there be wisdom in 
supposing that the forms and restrictions of an English Court 
will be favourable to justice, or help a satisfactory issue 
under these circumstances? Should a magistrate in India 
keep Westminster Hall ever before his eyes, and decline 
to interrogate an accused party, or caution a witness against 
criminating himself, or abstain from putting a leading ques- 
tion^ or be hampered by nil the restraints to which English 
barristers are subject in their cxamination-in-chief, and cross- 
examination ? We think he would soon bring his court and 
himself into contempt in the eyes of his litigious customers if 
he did. For our part, we believe that sound common sense, 
an acute understanding, a knowledge of the native language, 
an acquaintance with native character, will be far more eiB5« 
cient aids to a sound judicial discrimination, than any per* 
sistent adherence to the manner of taking evidence according 
to rules practised by the Courts of Queen's Bench or Com- 
mon Pleas. Broad views of the principles of punishments, 
of the Rights of Property, of Morals, of Criminal Law, of 
Equity, of International Law, of Jurisprudence in its most 
comprehensive relations, we would assiduously inculcate on all 
minds that were to be trained to deal with the great problems 
of human delinqencies and private rights ; but to carry the 
technicalities of English practice into the tribunals of the 
magistracy and collectorate of India would, we think, be 
positively mischievous, and tend only to complicate the diffi- 
culties and to embarrass the decisions of administrators who 
might more safely be guided in their judgments by other c^nd 
very different qualifications. 

And now let us say a word or two about the other parts 
of the Report. To these we confess we cannot award the 
commendation which the brilliant style of the sparkling 
essayist who is understood to have drawn it up, has drawn 
from so many quarters. Were we to discuss this document 
in a carping spirit, we think we could point out many dis- 
crepancies between the premises and the conclusions. For 
instance, when we find it stated in the Report that "our 
opinion is, that the examination ought to be confined to those 
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coarse of law lectures, and superir' ^ /J deeirable that eveiy 
are to derive from attending W ^ ;p attention," what is our 
of probation is not to exce'^ ,,^ io, the following formidable 
the test of a second p* .>^^^amination, which, with the 
were a question o' y^^^ff^^ irova the notice that has 

administering st ./^v^^idates to the competition: — 



impugn -the w* .'"Y/ 

at the distir vC^ ^'""'**" *"'* ^"*"'"- ^^^ 

Hwleybur ^' ^^ . . . 500 
deliveref' ^-il^ tare and history, including that of 

Jamef ^J-^ '*^ constitution - - lOCO 

leg»' /^A-^ 

Be '^ 1500 

jjn^e, literature, and history of Greece - 750 

f^ ,, ' „ Rome - 750 

„ „ France - 375 

„ „ Germany - 375 

„ „ Italy - 375 

3fathematics, pure and mixed •- - 1000 
Ifatural science, that is, chemistry, electricity, 
and magnetism, natural history, geology, and 

mineralogy - - - - 500 
Moral science, that is, logic, mental, moral, and 

political philosophy ... 500 

Sanscrit language and literature - - 375 

Arabic language and literature • - 375 

6875 



After such a goodly array of promiscuous learning, we are 
tempted to wonder where the English gentleman, who has 
paid attention to these branches of knowledge, is to be found, 
for most assuredly it has never been our good fortune to 
meet with such a prodigy. We congratulate the Committee 
if they have one friend who in any degree resembles this 
picture of what an English gentleman should know and be. 
But, as we have said, we do not wish to carp at the Report. 
We wish rather to discuss^ in the most considerate terms. 
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whether all the expectations of the Committee are likely to 
be realised by means of their own recommendations. 

The question of Age is the first raised in the Report. Now, 
needs not be said that this is a most important considera- 
.on. The objections to too early an age are obvious ; but 
the objections to sending to India those who are too adranced 
in age, though not so obvious, are not less cogent. As a 
general rule it is found that youths become acclimated in 
India more readily than men. An average of twenty is pro- 
bably better in this respect than an average of twenty-five, 
and one of twenty*five than one of thirty. But a still more 
important consideration is the necessity of acquiring the ver- 
nacular languages of the country. Of course it is indis- 
pensable to his eflSciency thai a young civilian should know 
the language of the district in which his sphere of duties lies. 
Now every body knows how much more easily and fully any 
language, especially an uninteresting language, is mastered 
in early than in later life. The repugnance to a new tongue 
increases with our years, but in a higher ratio. Even a new 
alphabet may be comparatively attractive to a youth' of 
nineteen, which would be positively odious to a man of 
twenty-five. Hence, therefore, for lingual as well as for 
sanitary reasons, it is desirable that the age of the Indian 
official at starting be not raised too high. All this the Com- 
mittee have, of course, borne in mind in their recommend- 
ations; and accordingly they fix twenty-three in their 
Report as the superior limit for the competing age. Sir 
Charles Wood, however, has in this departed from the re- 
commendations of the Committee, as, in the public notice 
for the first examination, it is required that each candidate 
produce '^ a certificate of his age being above eighteen and 
under twenty-two years." We think this limitation a judi- 
cious one; but it will strangely conflict with the anticipations 
of the Committee, that among the successful competitors 
** will be young men who have obtained the highest honours 
of Oxford and Cambridge." It is rare for a man to graduate 
there at twenty-one: we believe that the average age of 
graduation would be found to be twenty-two and a half: 
this limitation then to candidates under twenty-two, will 
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exclude the greater portion of those whom it is the avowed 
object of the Keport to secure. To us, too, it seems a 
decided miscalcuhition to expect, even if this limitation of 
age were advanced five years, that the best scholars or the 
best mathematicians of Oxford and Cambridge would be 
attracted to the civil service of India. There is an ignorance 
and an unjust prejudice against Indian appointments^ ; early 
deaths and broken health are in many minds and in many 
families inseparably associated with them. A reasonable 
hope of competence at home will almost always outweigh 
the advantages of affluence under the burning sun of Hin- 
dostan. But of all individuals unlikely to expatriate them- 
selves on such terms, we think the confident young aspirants 
for Fellowships at Trinity and St. John's, Cambridge, or at 
Oriel and Baliol, Oxford, are the last that will be tempted. 
We should like to appeal to the recollections of Mr. 
Macaulay and Mr. John Shaw Lefevre, and ask them if they 
think an Indian writership would have turned them away 
from the contest which was finally to lead to the reward of a 
Trinity Fellowship. What would they have thought of the 
proposal to forego their visions of distinction at home, to enter 
on a career of laborious usefulness among Hindoos on the 
banks of the Ganges ? 

We have always considered it a delusion, even if the age 
had admitted it, to expect that the best men from the Uni- 
versities will come to this competition. Some from the 
Universities will come : the best chance, perhaps, of an ac- 
complished scholar will be the capture of some forlorn 
Pervert, who, in obedience to Oxford training, has run his 
theological course ; who, having outstripped Dr. Pusey, has 
overtaken Dr. Newman, and so cut himself off from the 



' This view derives confirmation from the following extract from the Times 
of January 11..: — "The examinations for thirty assistant surgeoncies in the 
service of the East India Company are now proceeding, lliese fine appoint- 
ments begin with 600/. a year, and after a time rise to lOOOiL There is also a 
retiring pension. Yet, strange to say, for these thirty vacancies there are only 
thirty.four candidates : it seems incredible that the medical profession should 
have shown itself so little eager to take advantage of so splendid an opening.** 
We believe the number of candidates is even here overstated. 
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splendid orthodox preferments of that ancient umverBity. 
To the young Puaeyite-Fapist the civil service examination 
may often prove a timely refuge, and we will not grudge it 
him. But we are convinced that in the main, the candidates 
from the Universities will ^ be the university failures, the 
clever hopefuls from school, who have turned idle or irregular 
in their academic career, and intend to begin a life of order 
and industry on an Indian appointment and a two years' re- 
ddence in London (for that is to be the substitute for Hailey«- 
bury), or the plodding dull men, whose previous attempts 
have not promised them success at the Universities. Are 
these, the disappointed and defeated of Oxford and Cambridge, 
who take to India on second thoughts, likely to make useiul, 
contented, and efficient civilians? 

But in other points we think the construction of the scheme 
of Examination is calculated to defeat the objects of the 
Committee. We will notice one of these points. The Report 
tells us, ^'a distinguished mathematician will be, as he ought 
to be, certain of success.'* Directions are also given for the 
guidance of the mathematical examiners : *^ the examination 
papers should contain a due proportion of original problems, 
and of questions calculated to ascertain whether the principles 
of mathematical science are thoroughly understood." Again : 
** the mathematical examination for the Indian service must, 
therefore, in order to do justice to all candidates, embrace a 
wider range of questions than is usual at Cambridge, Oxford, 
or Dublin." Now, the total number of marks obtiunable out 
of all the subjects of examination is 6875, of which 1000 is 
the sum total that can be given even if every question in the 
mathematical papers be completely answered. We would 
appeal, as the Committee do, ^* to those eminent men who 
have lately been moderators at the University of Cambridge," 
and Bfik them what number of marks a senior wrangler, fresh 
from their hands, would .be likely to obtain out of papers 
constructed on the above recommendations. Would they 
not think he did well in obtaining 700 ? Would he not be a 
very fairly good mathematician -who netted his 500 marks ? 
And what chance would such a number of marks have of 
bringing in a victor against the remaining 5875 ? It may be 
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said, that a senior wrangler or a good mathematician will 
probably do well in other subjects also : this may be ; but it 
may not be ; and we think it anything but a necessary result 
«* that a distinguished mathematician will be, as he ought to 
be, certain of success." 

We have thus pointed out a few particulars wherein we 
think the expectations of the Committee will be frustrated. 
We have not dwelt upon the encouragement to smatterers 
which the scheme of examination holds out, notwithstanding 
the precaution of the Committee against the evil ; nor upon 
its probable influence in raising up an army of cram tutors, 
whose observation and arithmetic will soon teach them how 
to select the winning subjects. Enough has been said pro- 
bably to raise doubts whether the legal education, recom- 
mended by the Committee, is the education wanted; whether 
graduates of the first class will be found forthcoming from 
Oxford and Cambridge, or, if they be, whether, as far as 
Cambridge is concerned, they will be certain of success. 

We have not hazarded this criticism on the Committee's 
Keport, without being quite aware that it may be retorted on 
us, that it is easy to find defects even in the most finished 
structures, and that to pull to pieces is easier than to fit 
materials well together. It must be remembered, however, 
that the Committee are in this instance the " destructives.** 
Haileybury College is to be their victim. Their's is the ex- 
periment, their's the innovation. In the plan of the examination 
to which we have adverted, and the subsequent destruction of 
the civil probationers, whilst under the process of education, 
it is stiU left uncertain to the public whether Haileybury is 
to be retained or not. We sincerely hope that Sir C. Wood 
will, consider whether that institution may not be made 
available in the future as it has been in the past, for com- 
pleting the civilian's qualification for office. It has now 
existed for nearly fifty years. Names iraperishably connected 
with the literature of England have been associated with that 
institution. To say nothing of its present stafiF, Macintosh, 
Empson, Malthus, Hamilton, and Jones, Le Bas and Jeremia, 
-have all been for years employed in their respective depart- 
ments, directing the studies of the students there. Nearly 
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the whole working civil service of India were trained up to 
their calling within the walls of this College ; and we believe 
that it will hardly be disputed but that whatever individual 
defects may be, there is no service in the world, upon the 
whole, more able, more efficient, and more successful It does 
seem to us, then, a somewhat hazardous experiment, — a dead 
waste, let us call it, of an intellectual machinery, — to extin* 
guish at once an establishment which has done so much work 
for professional education, and done it so well*^ For ourselves, 
we should have preferred to throw open the appointments at 
an earlier age, and to have drafted the chosen candidates to a 
complete academical and professionable education at Hailey- 
bury ; yet, as this is now rendered all but imposuble by the 
announcement, and the pledge that has been made to the 
public, it were superfluous to point out its advantages ; but 
we still think that even under the new arrangements, Hailey- 
bury may be made to answer every purpose of an intellectual 
preparation better than any substitute that can be proposed ; 
judged by what it has dooe, it cannot be said to be found 
wanting. At all events, we should hesitate to applaud the 
revolutionary measure that would annihilate, without further 
trial, an institution which has been instrumental in forming 
the splendid service, which is at once an honour to England 
and a boon to India, — a service described and justly described, 
in the language of the eloquent Chairman of the Committee, 
a body of functionaries '^ not more highly distinguished by 
ability and diligence than by integrity, disinterestedness, and 
public spirit^ 

' There is a report rety current, and which well-informed persons believe to 
be true, that, during the discussion on the Indian Bill in 1833, when, in a minis- 
terial conclave, the then President of the Board of Control proposed the aboli- 
tion of Haileybury, the venerable premier, Earl Grey, at once objected to the 
proposal on the broad principle, ttiat the places in this country where a good 
education was to be obtained, were few enough already, and that his ministry 
should never be sigualised by the abolition of any such place. 
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ART. XI THE LATE MR. BRODIE. 

Wh£K an eminent lawyer is taken from ns, who never filled 
one of the higher stations in the Profession, in consequence of 
his having confined his practice to the walk which leads not 
through the Courts, it becomes doubly our duty to record his 
merits, both in justice to his memory and for the instruction 
of those who cultivate the Law. We are, therefore, about to 
dwell upon the history of the distinguished practitioner whose 
name is at the head of this Article, even if we should, by giving 
it precedence, be prevented for the present from calling the 
attention of our readers to his illustrious kinsman. Lord 
Denman, as we had hoped we should be able to do. 

Peter Bellinger Brodie was born in 1778, the eldest son of 
a highly respectable family in Wiltshire, and he early chose the 
Law as his profession. In consequence, however, of an asth- 
matic complaint under which he suffered for half his Ufe, and 
which he had the singular felicity of long surviving with perfect 
health in other respects, he devoted himself to the conveyanc- 
ing branch of the Profession, and became a -pupil of the late 
Charles Butler, with whom he was ever a favourite. After 
diligent study under this able and experienced master, he 
entered into practice, and was afterwards called to the Bar in 
1808. He soon obtained a considerable share of business, 
and it increased so as to place him in a few years among the 
most eminent conveyancers of the time. It is needless to 
state that he was a thoroughly well-grounded general lawyer, 
and more especially familiar, both in principle and in detail, 
with the Law of Real Property. But it becomes important to 
point out his distinguishing merits, and particulsirly with a 
view to the instruction of the student. 

Mr. Brodie's distinguishing character was the great power 
which he had of fixing his attention closely upon a subject, 
and of keeping it so fixed for such length of time as was re- 
quired to examine thoroughly all the points, and to consider 
each part in every possible point of view. There could not 
be a more valuable quality for those who consulted him. 
He might, probably did, take longer time than some others 
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to form his opinion^ or, after he had formed it, to execute the 
design which was suggested. But the important result for 
his clients was, that he hardly ever made a mistake ; and 
when we consider the fatal effects of some unhesitating 
opinions delivered, of no small number of deeds rapidly pre- 
pared, and bearing their often long-deferred fruits, in ruinous 
litigation, frequently in entire defeat of the intention of some 
parties, and the remediless injury of others, we must feel 
convinced that the reputation enjoyed by Mr. Brodie as the 
most safe of advisers, indicated a merit of incalculable im- 
portance. 

He had an extraordinary memory, and his habit was never 
to make beforehand any analysis or arrangement of his drafts, 
but to compose them as he dictated to his pupils, stating aloud 
as he proceeded whatever occurred in the different points 
which arose. It used thus to be often observed, that one un- 
acquainted with his method would at first have supposed 
there was a want of ready comprehension. But as he pro- 
ceeded, the doubts were^removed, the mist was dispelled^ and 
the draft, when finally settled, be the subject ever so compli- 
cated, was perceived to be a model, remarkable alike for 
beautiful arrangement, simplicity of language, and extreme 
accuracy. 

In some important particulars he was strict, even, as was 
occasionally thought, to excess ; but experience showed him 
to be right Thus, he required that all parties should be dis- 
tinctly aware of their rights ; for example, in framing ar- 
rangements, as between father and son, for barring the latter's 
reversionary estate tail, he always insisted that the son should 
be represented by a separate solicitor. The time and the 
extreme care which he bestowed on the identification of pro- 
perty, was also much remarked. This laboiiCi^he used to say, 
was too often thrown by counsel on the solicitors, and as 
often by them neglected. He would give an instance of 
this, which occurred when he was advising upon the title to 
a considerable property on behalf of the mortgagee, and ob- 
jected that the amount was insufficient. The mortgagor's 
solicitors affirmed that they were aware of no other title deeds, 
and that the abstract related to the whole property. He 
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persisted in requiring a more diligent search; and, after some 
trouble taken, old maps of the greatest importance were dis- 
covered, and deeds showing the title to the rest of the estate, 
among papers in the possession of an agent to a former tenant 
for life of the property. 

Objection was sometimes made to his drafts, as prolix; 
but he certainly never inserted any thing that he did not, and 
after the fullest consideration, regard as necessary ; and he 
used every endeavour to abridge, as far as he deemed consis- 
tent with safety and perspicuity. One example may be cited 
of the risk run by too much fear of prolixity. He framed a 
power to grant building leases on one of the great estates 
near London, and it was found in practice to work well ; but 
it was of great length, involving many details. Some years 
afterwards, another eminent conveyancer, but remarkable for 
conciseness of drawing, had occasion for a similar form, and 
Mr. Brodie's was handed to him ; he took considerable pains 
in shortening it ; and it was soon found to be in its curtailed 
form practically useless. He was wont to tell this story as a 
caution against hazarding too much for the sake of con- 
ciseness. 

One of the drafts by which he was earliest known was that 
of the Kock Life Assurance Company ; Mr. Butler having 
asked the assistance of his former and favourite pupil in pre- 
paring it. The precedents of such deeds were then few, and 
all very imperfect. It may safely be asserted that the deed 
thus prepared by him has been the best model for such in- 
struments, and. only departed from in cases where some varia- 
tion was rendered necessary by the complication of a com- 
pany's arrangements, as may be observed in the King's Col- 
lege Charter, which he also drew. His constant plan was 
to accompany such deeds with a full analytical index. But 
a far more important rule which he prescribed to himoelf, 
and from which he never on any account would depart, was 
to introduce no more than one subject matter in a clause ; 
the clauses thus becoming not only short, but clear, and the 
whole deed simple. 

He had not been long at the Bar, when his opinion being 
taken upon a title depending on the execution of a power, he 
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observed that the executing instrument only purported to be 
sealed and published, the form requiring it to be signed as 
wellp The case came into Court S and was ai^ued with 
great learning, by Sir A. Pigott and Mr. Bell, against the 
opinion he had given, that the signing should also have been 
attested ; and by Sir S. Ron^iUy and Mr. Preston, in favour 
of that opinion. Lord Eldon inclined pretty clearly to the 
same side, but sent a case to the Common Pleas, where all 
the Court, excepting Sir J. Mansfield, C. J., gave their 
judgment that the power was not well executed.^ The same 
point was decided in the Court of King's Bench, in Doe v. 
JPeach.^ As, however, the instances were innumerable in 
which an attestation of sealing and publishing had been 
supposed to imply signing, and the attestation conferred 
accordingly, a bill was brought in by Mr. Preston, and 
passed S giving validity retrospectively to such instruments^ 
provided the signing was proved though not set forth in the 
attestation. 

With the history of Law Amendment Mr. Brodie's name 
is intimately connected. He was one of the Beal Property 
Commissioners in 1828; and took a very leading part in 
their important labours. Their first Report, which was made 
in May, 1829, examined, among others, the important subject 
of Fines and Recoveries ; this part of the Report was drawn 
by Mr. Brodie, as was also the portion of the second Report, 
June, 1830, relating to the Probate of Wills, and taking out 
administration in cases of terms of years, and the very able 
and learned part of the third Report, May, 1832, relating to 
Copyhold and Ancient Demesne. The fourth Report was 
made in April, 1833, and no part of this was prepared by 
Mr. Brodie. Soon after the presentation of the first Report, 
it was determined to bring in Bills founded upon its recom- 
mendations, and Mr. Brodie prepared the most important of 
these, — that for abolishing Fines and Recoveries, — which was 
brought in at the end of the Session, 1830, and afterwards, 
with such alterations and additions as had in the interval 
been suggested, by him chiefly, in 1831, 1832, and 1833 ; in 

> Wright V, Wakeford, 17 Ves. 454. » 4 Taunt. 214. 

« 2 M. & S. 576. * 54 Geo. 3. c 168. 
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which last year it passed through both Houses of Parliament, 
and became the existing law. 

Of the frame of this important Act it would be difficult to 
speak in terms of too great commendation. . We are to 
assume that the plan approved by the Commissioners was 
the most advisable, and a more difficult subject was never, 
we will venture to affirm, presented to a draftsman than to 
frame an Act for effecting the great purpose in view, on the 
principles proposed. We must be allowed to hold a different 
opinion from the learned Commissioners, and to consider that, 
instead of the course advised by them, and sanctioned by the 
approval of the Legislature, it would have been an incom- 
parably better plan, —far more simple, and exposed to few, if 
any, of the difficulties which have arisen, and the further in* 
conveniences which may hereafter arise, — merely to abolish 
Fines and Recoveries, and give effect to deeds declaring the 
uses and making tenants to the praecipe, without any fine 
levied, or recovery suffered. Such is our opinion, and we 
may be wrong, no doubt are wrong, as the Legislature have 
otherwise decided. But, if our opinion were ever so right, 
the merit of Mr. Brodie would in no way be affected by it ; 
and we can offer no higher testimony in his favour than that 
of Sir E. Sugden (now Lord St. Leonards), who, in his most 
learned and able work on Real Property Statutes, while 
himself holding the opinion of it which we have just ex- 
pressed, declares the Act to be ^^a masterly performance, 
reflecting great credit on the learned conveyancer by whom 
it was framed." He adds in a note, that '^ he cannot refrain 
from observing, that his admiration of Mr. Brodie's perform • 
ance has been increased by the attentive consideration which 
be has been compelled to bestow upon it." After so great 
an authority so pronouncing upon the merits of this Act, we 
need do no more than add, that the universal voice of the 
Profession has concurred in the praises so bestowed. 

Notwithstanding the grave objection which we have stated 
to the plan of the Act, and the difficulties which have arisen in 
consequence of the course pursued, it is certain that none of 
these can be ascribed to the modus operandi, the frame of the 
clauses devised by Mr. Brodie, if it be not to the appointment 



The late Mr. Brodie. 353 

as protector of the settlement, where that was dated before 
the Act, of the person who would have been made tenant in 
a recovery.^ But it must be observed that this wobld in all 
probability have been obviated, had the Bill been postponed, as 
Mr. Brodie was assured it should be, until he had given it his 
final revision ; for it was to have been delayed until after the 
long vacation of 1833, and he was called upon unexpectedly, 
on a few days' notice, to give in the last corrections that had 
occurred to him. It is remarkable that, notwithstanding this 
pressure upon him> the Act has been found so near perfection 
in all its details. 

From what has been stated, it will easily be inferred that 
he gave himself up entirely to the business of the public, 
when serving on the Commission, as he would have done to 
a private client whose case required a close and continued 
attention. In fact, the preparation of his part of the Reports, 
and especially of the Bills, occupied his whole time, and al- 
most entirely deprived him of his private business, not only 
during the first year which these occupied, but greatly injured 
it for two or three years afterwards, beside depriving him of 
pupils ; so that common prudence (from regard to the interest 
of his family) made it impossible that he should accede to the 
Chancellor's wish of placing him upon a Commission subse- 
quently appointed; a very serious loss undoubtedly to the 
inquiry. It is, however, satisfactory to reflect that he re- 
covered his practice by degrees, so as ultimately to have it fully 
restored. We believe the same thing happened to another 
eminent member of the Profession, Mr. B. Ker, when he was 
called upon, in 1831, and 1832, to aid the Government in 
the preparing and passing the Reform Bill; and working the 
Boundary Commission ; and that having lost his practice, un- 
avoidably in consequence, he afterwards recovered it. He was 
not, however, rewarded for the sacrifices he had made, and the 
risk he encountered, by the patrons of that measure. A 
member of the Irish Tail was preferred to him, who never 
had either suffered loss or run risk, but whom the demagogue 
leaders forced upon a Government depending on their votes, 

' Sect. 29. ; and compare sects. 17. and 31. 
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Nothing could be more candid or dispassionate than Mr. 
Brodie was when any error was pointed out into which he 
had fallen. His only object being the attainment of truths 
the long time and the anxious care that he had bestowed never 
were allowed to close his ears against any representation of a 
defect or an oversight And indeed that time and care be- 
came available when the correction was to be applied. Thus 
the bankruptcy clause in the Fines and Recovery Bill has 
been found to work perfectly in practice. But it was new- 
modelled by himself during the passage of the Bill through 
Parliament, although in its original shape it had been sup- 
posed by those who considered its frame to be one of the 
most perfect in the Bill. The defect occurred to himself, 
and was instantly remedied ; but this, in all probability, he 
could not have so done, had he not before employed such 
extraordinary pains upon its preparation. 

It has appeared to us of importance for the members of the 
Profession, the younger ones especially, to dwell upon the 
history of this able, learned, and excellent person. The 
showy talents of those who fill the more brilliant ranks of the 
Bar, practising or presiding in our Courts, are sure to arrest 
men's attention, and the causes of their success can never be 
unknown or remain in doubt. It is otherwise with those 
whose labours are concealed from the public gaze ; but the 
capacity and the acquirements by which they obtain the con- 
fidence of the community, and the conscientious devotion to 
the duties of their station, — that is, to the interests of their 
clients, — ^form a subject well worthy of careful consideration 
by those who would secure success by treading in their steps 
on a path highly respectable though not ambitious. 



ART. XIL— J. G. LOCKHABT. 

It is not of this distinguished person in his professional 
character that we feel called upon to speak, but as the able 
conductor, for above a quarter of a century, of one of our most 
celebrated periodical works, and as having nobly lent the 
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powerful aid of that work to the great cause of Legal improve- 
ment. Notwithstanding the vehement prejudices of a person 
whose influence was no less commanding than Lord Eldon's 
in the party of which that journal was the chief organ^ the 
Quarterly Review on various occasions joined with those most 
favourable to the progress of Law Amendment, and hesitated 
not even to probe the defects of Chancery itself. 

Mr. Lockhart was a member of the Scottish btir, and his 
success there, hsul he continued to follow the Profession, was 
no matter of doubt, whether his talents and industry be con- 
sidered or his connexions. But in 1826 he removed to Lon- 
don, under an arrangement made by his father-in-law. Sir 
Walter Scott ; and succeeded Mr. Justice Coleridge, who had 
temporarily filled the^ place left vacant by Mr. Gifford about 
a year before. It way be unavoidable that men of different 
parties should form different opinions upon Mr. Lockhart's 
merits in this capacity, but it is quite certain that by univer- 
sal consent the ability displayed by him, and the success which 
attended his administration, were deserving of unqualified 
commendation. The deep sense entertained of the service ren- 
dered to the great party in Church and Sstate, of which he was 
the honest, conscientious, and undeviating adherent, is well- 
known to all who have held intercourse with the chiefs of that 
body. It must be added that the value of his advocacy was 
not lessened, but greatly enhanced, by his inflexible steadiness 
in. support of opinions from which occasionally some of those 
distinguished leaders were found to swerve. 

But Mr. Lockhart leaves a still more renowned, and a more 
popular name as an author than as an editor. His Life of Sir 
W. Scott ranks very high among bic^raphical works ; but his 
Spanish Ballads give him no inconsiderable place among the 
poets of the age. To say that a more delightful work than 
** this captivating volume " has seldom appeared, would only 
be to repeat the panegyric, and but a very small part of the 
panegyric, pronounced upon it by the great rival journal, the 
Edinburgh Review (vol. Ixxii. p. 583.). But we may refer 
to the high authority of Mr. Hallam, equally free from all 
party bias in Mr. Lockhart's favour, for the opinion that the 
^^ originals themselves are known to the English public, but 
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generally with inconceivable advantage, by his very fine and 
animated translations." We are lawyers and writing to our 
brethren ; but we will make 6old to express an opinion, which 
the learned lovers of poetry are sure to confirm, that such 
brilliant success in poetical translation can only be attuned 
by the masters of song. 

We have named the Law in connection with the Lyre ; and 
it is a truly* mournful reflection which at once crosses the me- 
mory, that the last six months have seen the extinction 
of the three distinguished friends, Professor Wilson, Mr. 
Lockhart, and Lord Robertson ; the last of whom, highly 
esteemed as a lawyer, was not unknown as a poet. ' It is 
painful to add, that within the short period of five years the 
Scottish Bench has lost by death no less than twelve of' 
its members, among whom men so distinguished as Lord 
President Boyle, Lord Moncrieff, Lord Jeffrey, Lord Fuller- 
ton, Lord Cunningham. We name these as better known in 
England, but all the others were persons of first-rate merit. 
The death of Lord President Hope and Lord Corehouse, 
among retired Judges, happened during the same period. 



ART. XIII. -CRIMINAL LUNATICS. 

Suggestions for the Future Provision of Criminal Lunatics. By 
W. Charles Hood, M.D., Resident Physician and Superinten- 
dant of Bethlehem Hospital, &c. &c. 

This is a sensible and useful book ; and, although the work 
of a gentleman who holds a position which enables him to 
speak with authority, is wholly free from dogmatism. 

Useful, however, as the work undoubtedly is, we think it 
would have been still more so had it been briefer, and been 
confined more strictly to the object set forth in its title. As 
it is, there is much matter which has no necessary connection 
with the main purpose, and which tends rather to entangle 
the reader and to obscure his path, than to guide him on 
his way. We refer in particular to our author's remarks on 
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the questions whether the brain is the original seat of thought 
or a mere instrument of action ; how far men are responsible 
agents; whether insanity prevails most in urban or rural 
districts; among the rich or the poor; among males or 
females ; and whether, on the whole, it is on the increase or 
decrease ; — all questions of great importance, but out of 
place, we think, in the work before us. 

At present criminal lunatics, as they are termed, are con- 
fined, some in prisons, some in ordinary asylums for the 
insane, and some in Bethlehem Hospital ; part of which latter 
building was erected expressly for their reception. 

Such an arrangement, if the selection were made on a 
good principle. Dr. Hood considers the best that can be 
devised ; though he strongly objects to the present plan of pro- 
ceeding. We concur in the Doctor's objections, but fear that 
the remedies he proposes, although in most cases substantial 
improvements, would be insufficient. 

Dr. Hood thus depicts the unfitness of the present system 
of classification : — 

" We have in Bethlehem, in the criminal establishment, patients 
whose insanity at the time of committing the offence clearly ab- 
soWed them from any responsibility ; we have others whose 
insanity prevented their being arraigned upon the charges libelled 
against them, and who therefore cannot, never having been tried, 
be considered guilty; others again have, under the influence 
of insanity, committed petty misdemeanours ; and many of the 
patients to whom I have just alluded, having partially recovered, 
conduct themselves rationally and quietly. Among them are 
persons of ^ood family, officers in the army and navy, literary 
men and artists, members of the learned professions ; and many of 
these educated persons feel it an extreme hardship to be obliged 
to associate with convicted felons, whose insanity has only 
darkened and exaggerated the more revolting features of their 
character. The disposition and temper of insane persons, parti- 
cularly when the disease assumes a chronic form, will be found, on 
inquiry, to be very much modified by their previous habits of life. 
If an uneducated man when sane has been the companion of thieves 
and burglars, and given unrestrained license to all the brutaHsing 
impulses of his passions, he will, when insane, in all probability 
be a very dangerous lunatic, and unfit to be domiciled even in the 
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same ward with patients^ perhaps of gentle birth and refined habits, 
who have been well educated, and enjoyed, previous to their mental 
affliction, all the advantages of good society. On manj occasions, 
when I have listened to the complaints of this class of persons, I 
have truly sympathised with them, more especially because I 
have felt it out of my power to grant them any indulgence, which 
would have the effect of exciting the jealousy and animosity of 
other patients, whereby their position would be rendered far more 
uncomfortable to them.** — P. 13. 

Ag^ Dr. Hood remarks: — 

^' The admission of insane convicts into lunatic asylums, is not 
only annoying to other patients, but greatly disturbs the ordinary 
discipline of the establishment ; for, be it observed, lunatics, whether 
criminal or aon-criminal, are capable of some degree of reasoning ; 
and their conscious incapacity of enjoying this faculty to its full 
extent, often recoils painfully upon their feelings, and becomes in 
itself a source of irritation. In providing, indeed, for the safe 
custody, and the management of the insane of all classes, we should 
proceed upon the same principles as if we were legislating for pro- 
fessedly sane persons ; because the mind is never totally eclipsed ; 
*there is always some lingering ray of light which the intact re- 
flection may seize upon with instinctive truthfulness. For this reason 
Feuchtersleben advises physicians not to enter into any un- 
necessary discussion with their insane patients, and acutely observes, 
* The previously educated lunatic often penetrates deeper, at least for 
the moment, into the mind of one who engages in argument with 
him, than the latter does into his ; so that it appears almost as if 
the understanding of the lunatic were less afiected by insanity, 
than the reason of many sane persons by passions and prejudices.'" 
— P. 27. 

In these passages Dr. Hood seems to us to confound 
lunatics of brutal habits and malicious dispositions with 
persons who happen to have been convicted, before a Court 
of Justice^ of offences incidental to insanity, and for which, 
if committed in a lunatic asylum (where, but for the negli- 
gence or mistaken kindness of friends, the perpetrators would 
probably at the time have been), no one would have thought 
of bringing them to trial. 

In protesting against the admission of insane convicts into 
lunatic asylums it would appear that he looked on the two 
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classes as identical; but in speaking of *^ patients whose in- 
sanity at the time of committing the offence clearly absolyed 
them irom any responsibility," and in describing some of 
these as literary men, others as artists, and others as members 
of the liberal professions, he evidently draws a broad distinc- 
tion between certain convicted lunatics and the brutal and 
vicious. 

In this* distinction we entirely concur, and would extend 
it (as we have little doubt our author would do if the direct 
question were put to him) to different sections of ordinary 
lunatics. 

The true principle of division, then, among lunatics, we 
hold to be, charactery habits^ and mental acquirements ; and 
not that of " convicted " and " non-convicted," a^istinction 
which we look on as merely fortuitous and of no real impor- 
tance ; and many passages in our author's work, besides those 
we have referred to, indicate that he often takes the same 
view. Notwithstanding his protest in the early part of his 
book against the introduction of convicted lunatics into or- 
dinary asylums, he concludes by actually recommending that 
a large portion of such lunatics should be sent to these 
asylums, and that the practice should continue of confining 
other convicted lunatics in Bethlehem ; the greater part of 
which building is still, we believe, appropriated to ordinary 
lunatics. Late in the book, too, Dr. Hood quotes, with the 
following remarks (according therewith in spirit), an opinion 
of Dr. Bucknill favourable to the admixture of convicted and 
ordinary lunatics : — 

" It is forthermore to be considered that our county asylums 
are almost exclusively open for the reception of paupers; and the 
feelings of this class of lunatics are by no means so acute and sen* 
sitive, speaking generally, as to render the society of criminal 
lunatics any infliction upon them. 

" * I have carefully watched,' says Dr. Bucknill, the superinten- 
dant of the Devon County Asylum, * to detect any repugnance or 
unfriendly feeling among the inmates of this establishment towards 
their fellow-patients, who were known to have committed offences 
against the law ; and have not only failed to do so, but have heard 
expressions of sympathy and pity.' " — P. 144. 
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No one can be more fully alive than Dr. Hood to the 
difficulty, often amounting to impossibility, of determining 
whether or not the perpetrator of an offence was, at the time 
he committed it, really responsible for his actions. 

" It is fully admitted by the law of every country, that no inan 
who has committed an offence in an unsound state of mind, shall 
be responsible for his conduct ; but all human tribunals are fallible, 
and how, when this plea of insanity is raised, can we unveil the 
mind of the accused, and determine where responsibility ends and 
irresponsibility begins ? 

" There is no physcian, however conversant he may be with the 
phenomena of the disease, that can draw this line of demarcation. 
We may, it is true, be put into the witness-box — but what then ? 

" * May it please yonr Excellency, your thief looks 
Exactly like the rest, or rather better ; 
'Tis only at the bar and in the dungeon 
That wise men know yonr felon by his features.' 

" We may appreciate outward and visible signs, but we have no 
mentometer (if I may be allowed to coin a word) which will in- 
dicate the thoughts that may be passing through the mind.- In 
medical jurisprudence the diagnosis between sanity and insanity 
is, in many cases, infinitely difficult ; and it is upon this account 
that specialists in this branch of our profession so often come into 
collision with members of the bar, and draw down upon them- 
selves occasionally animadversions from the judges on the bench. 
There would be no such difference of opinion between the two 
learned professions if we could arrive at any fixed principles by 
which we could explain the silent operations of the mind ; but 
this, so far as insanity is concerned, is as impossible in law as it is 
in medicine. We may adjudicate upon the overt act, but the 
motive which dictated it will very often elude the most searching 
examination. But this happens continually in sane as well as in 
insane life." — P. 123. 

Even if a valid line of distinction could always be drawn 
between the responsible and the irresponsible, the criminal 
and the non-criminal classes, our present mode of proceeding 
is but ill-calculated to attain the object. 

A man of depraved and criminal habits, and who has been 
repeatedly in prison, may become insane, his very habits 
tending to render him so, without the acts indicative of 
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insanity being in any way criminal ; and such a man would 
go to an asylum as an ordinary lunatic, while another man, 
though of irreproachable character, who, under the impulse 
of insanity, should commit an assault, would be termed a 
criminal lunatic, and sent to prison. 

In Mr. Sampson's excellent work on Criminal Juris- 
prudence (of which Mr. Highley has published a very cheap 
edition) he remarks : — 

** From the time of Lyttleton to the present day, almost every 
legal authority on this subject seems to have laboured under a 
consciousness of the insurmountable difficulties by which it must 
be surrounded, so long as the assumption is persevered in that there 
are some pecnliar descriptions of crime, which result from defective 
or disordered organisation, and that there are other descriptions 
which result from causes independent of organisation altogether. 
l/Te find each succeeding writer exhibiting a tendency towards the 
recognition of forms of insanity which in a preceding age would 
have called forth upon their hapless subjects the severest ^rtures 
of the law ; and even up to the present hour, indications of this 
steady progress of opinion may readily be observed. But from 
amidst all these changing views no one doctrine appears ever to 
have been selected as deserving of permanent recognition in our 
criminal courts. Jurors are instructed that the possession of an 
unsound mind entitles an offender to exemption from punishment, 
while at the same time they learn that there are no definite means 
by which the existence of this unsoundness can be estimated. The 
opinions of the judge, the counsel, and the medical witness, are not 
unfrequently found to be mutually discordant; and, amidst the 
perplexities thus raised, a decision is at length come to by a body 
of men from whom, in a majority of cases, it would be found the 
question had never previously received one moment's serious con- 
sideration.'' 

In illustration of his views, Mr. Sampson gives the follow- 
ing striking case : — 

" The extraordinary degree of confusion which prevails re- 
garding the question of moral responsibility, and the necessity 
that exists for a more perfect definition of insanity^ was well ex- 
emplified by the trial of the imbecile Edward Oxford. 

** In this case it was asserted that the grandfather of the culprit 
had been insane ; it was fully proved that the father had always 
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beeD subject to destructive and suicidal mania ; that the mother 
was affected by nervous delusions ; that one of her children had 
been born an idiot ; and that during the time that she was pregnant 
with the subject of the inquiry, she was exposed to great distress, 
from frequently receiving from her husband blows on the head 
which rendered her insensible ; and that on one occasion she was 
subjected to the greatest terror by his presenting a loaded gun at 
her. These things were coupled with proof of habitual conduct 
on the part of the prisoner chiefly of a similar character to the 
following. * When he was out he would get stinging-nettles, and 
beat children with them on their arms until they were quite 
blistered. He was sometimes given to laugh and cry violently 
at the same time without any cause. When anyone boxed his ears 
for doing anything wrong, he would laugh in a very peculiar 
manner : and he was often in the habit of breaking or throwing 
out of windows different articles that canje in his way.' 

" With all these facts before them, — coupled with the absur- 
dity of his plans and the subsequent indifference of the prisoner ; 
with the knowledge that by far the largest class of insane cases 
can be traced to hereditary causes ; that the impressions produced 
on the mind of the mother during the period of gestation are 
usually the source of peculiar dispositions on the part of the 
child ; that the want of power to repress ordinary emotions is one 
of the most frequent symptoms of insanity ; and that this disease, 
when it arises from transmission, usually assumes its most violent 
appearance at about the age at which the prisoner had arrived, — 
we see the counsel for the prosecution, amongst the highest legal 
authorities of the realm, gravely attempting to assert the sanity of 
the individual, with a view of subjecting him to a verdict that 
shall involve the penalty of a public death ; and while in conunon 
with the medical witnesses, they state their utter inability to 
draw the line where responsibility ends and irresponsibility 
begins, perfectly willing to condemn in. ignorance, and to leave 
the definition upon this point to future inquirers." 

"In the evidence upon this trial Dr. Chowiie stated : — * I have 
patients often come to consult me who are impelled to commit 
suicide without any motive for so doing.' They tell me they are 
happy and comfortable in other respects, but that they have a 
strong desire to commit suicide? ' This showed that persons may 
be insane and yet possess a perfect knowledge of what they are 
about. The jury listened to this evidence from a high authority ; 
and half an hour afterwards they were informed, by one of the legal 
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advisers of the Crown, that» * if the pris^mer was of unsound mind, 
unless he was so mad, so unconscious, that he did not know what he 
was doing, or what would be the effect of his pulling the trigger, 
the plea of insanity would not avail ? ' Happilj the j urj determined 
otherwise. Yet it is evident that amidst iall the conflicting 
arguments by which they were perplexed, the fate of the pri- 
soner completely hung upon the result of their theoretical opinions, 
instead of upon the operation of any well-defined and rational law ? 
^ Thus we see that the line of demarcation between responsibi- 
lity and irresponsibility shifts place according to the imaginations 
of different individuals ; and that although in all other respects the 
laws of the country are so narrowly defined, that the executive is 
not suffered to swerve a hair's breadth in the administration of 
them, the law of responsibility is perfectly enveloped in doubt ; and 
its administration, upon which in reality depends the fate of the 
criminal, is left to the casual decision of, in many cases, uneducated 
jurors, whose metaphysical notions may reasonably be presumed 
to be capricious and indefinite." — P. ,14. 

At p. 147. Dr. Hood says : — 

''My experience upon this point accords with that of Dr. 
Bucknill, who has^ in his * Inquiry,' published a series of cases, to 
which he ccmfidently refers as proof that the most criminally 
disposed lunatics are not the so-called criminal lunatics ; and th^t 
the majority of the latter are as tractable and harmless as the 
average of insane persons to whom the stigma of crime has never 
been attached." 

But is it, we would ask, practically important to]determine, at 
the moment of depriving a man of his liberty and withdrawing 
him from society, whether the act which necessitates such a 
proceeding be or be not attributable to insanity ? In deciding 
on the best mode of siibsequent treatment in his case, it is 
doubtless necessary to ascertain the causes, whether mental 
or otherwise, which led to the act that rendered separation 
necessary ; but this can be done, with far greater certainty, 
by those to whose daily and hourly care he will be committed, 
and who will have Ml opportunity of inquiring into his 
parentage, and the whole history of his life, than can possibly 
be accomplished in the brief proceedings of a court of justice. 

What we are now speaking of, however, is not the after 
treatment of the offender, but the formal act of seclusion 
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from the community at large; and this^ In our opinion, should in 
both cases be precisely the same. For what, under a rational 
course of proceeding, should be the order respecting a person 
who had endangered another man's liffe, or otherwise outraged 
the law in consequence of mental aberration? Assuredly, 
that he should be withdrawn from society until, by judicious 
treatment, his condition should be so altered, if the case 
admit of such alteration, that his liberty can be restored to 
him without danger* And, we would add^ what, under a 
system alike in accordance with the dictates of reason would 
be the judgment to be passed on a person who, without the 
plea of mental infirmity (at least in the ordinary acceptance 
of the term), had committed an assault or robbery, or other 
breach of the law? Certainly, that he also should be 
secluded from society until he can safely be entrusted again 
with his liberty. 

Thus, except as regards the curative course to be adopted, 
on our view of the case the subtle line of distinction which 
there have been so many abortive attempts to draw between 
criminal and non-criminal lunatics is of no practical import- 
ance, and the unavailing search, unless as a matter of meta- 
physical speculation, may be abandoned as unnecessary. In 
either case, the person concerned, whether called a lunatic, a 
criminal lunatic, or an ordinary criminal, should be so placed 
as to put it out of his power to inflict further injury, and to 
afford the most likely means for his cure. 

On this subject we would refer our readers to the seventh 
chapter of Mr. Frederic Hill's work, entitled ** Crime, its 
Amount, Causes, and Kemedles." 

But, It will be asked, should no distinction be made between 
one kind of lunatic and another — between the drunkard, the 
thief, the murderer (for after even conviction of murder, a 
man may go mad), and the strictly sober, the virtuous, the 
gentle, and those of cultivated mind and refined habits ? Yes, 
we reply ; and a much broader and more systematic distinc- 
tion than that which now exists, — a distinction by classifica- 
tion (extended even to a provision of separate buildings In 
different localities) of all lunatics according to character, their 
previous course of life, and the nature of their maladies. 
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Such a classification woald really accomplish what the 
present mode of proceeding fails to effect, and would protect 
the good and virtuous from all danger of being disgusted^ 
shocked^ or corrupted by the society of the coarse-minded 
and wicked; for although insanity can have no power to 
amend the heart or soften the manners, it does not render the 
patient insensible to depravity or coarseness in others, nor 
afford any safeguard against contamination. 

Briefly to recapitulate : — Criminal lunatics, as they are 
termed, are in this country at present confined, some in 
prisons, some in ordinary lunatic asylums, and some in 
Bethlehem Hospital ; and Dr. Hood recommends that this 
practice should continue; "the highest class, ''as he terms it, 
to be sent to Bethlehem, or to some other state asylum ; and 
the next and largest class, viz. those ** who have committed 
offences of a minor description," to the ordinary county 
asylums ; the remainder, which he limits to those who after 
conviction may become insane in prison (a distinction which 
appears to us to be quite immaterial), to be kept in a ward in 
the gaol infirmary. 

We are surprised that a gentleman of Dr. Hood's practical 
knowledge should have overlooked the unfitness of our prisons 
for the treatment of lunatics, and the injurious efiect which 
the retention of such persons often produces on the other 
inmates. The selection of the oflScers, the construction of 
the building, the choice of occupations, and the arrangement 
of the grounds, must necessarily be made with a view to the 
non-lunatic prisoners, who will constitute the great majority ; 
and any modification of the plans which might be made with 
reference to the lunatic class, while it would impair the 
general system, would afford but a poor substitute for ar- 
rangements adapted exclusively to the insane. 

The mild treatment and improved system of management- 
lately introduced into lunatic asylums depend for their very 
existence on a staff of oflScers with special qualifications, and 
on various arrangements which cannot be looked for in a 
prison; and where these are not to be found, resort is 
almost necessarily had to the old practice of physical restraint 
and force. On one occasion, the writer of this article,* on 
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entering a small English prison^ foiind one of the inmates 
who had been entrwsted with the care of another prisoner, 
who was a lunatic, enforcing obedience by the free use on the 
poor wretch's body of a whip with which he had been armed ; 
and this not apparently from cruelty, but from utter ignor- 
ance how otherwise to keep the lunatic in order. 

We object, therefore, in toto to the retention of any class of 
lunatics in prison, and regret that the recommendation wholly 
to withdraw such persons, made by a Parliamentary Com- 
mittee so far back as the year 1835 (and which is referred 
to by Dr. Hood), has not before this been carried into effect. 

We agree with Dr. Hood in thinking that the majority of 
criminal lunatics might be advantageously confined in or- 
dinary asylums ; but we would not let the selection depend 
on the offence of which the lunatic may happen to be 
conyicted, but, as we have already stated, on his general 
character and habits, reserving for a special asylum those 
who, from their brutality, depravitj, or coarseness, would 
shock the feelings and hinder the improvement of the better- 
trained, sober, and well-disposed. 

Under the arrangements we have suggested, the result 
in every case in which a person is convicted of a breach of 
the law would be nearly the same whether or not it should 
appear that he committed the offence under the influence 
of insanity ; the only difference being, that, if judged to be 
sane, he would in the first instance be sent to a prison with 
power for his subsequent remova.1 to a lunatic asylum^ 
should it be afterwards ascertained that this judgment was 
erroneous, or should he become insane previous to his libera- 
tion : while on the other hand, should the offender be judged 
insane, he would at once be placed in a lunatic asylum ; and 
further, should it afterwards be discovered that in jao doing 
an error had been made, and that in fact there was no in- 
sanity in the case, we see no objection to his removal to a 
prison. 
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ART. XIV._PAPERS OF THE SOCIETY FOR PROMO- 
TING THE AMENDMENT OF THE LAW. 

PAPER ON PABTN£BSHIP& 

Read at a General Meeting of the Society, Nov. 6. 1854, by 
Andrew Edgar, Esq., Barrister-at-Law, and referred to 
the Committee on Commercial Laws, with a request to 
take the subject into immediate consideration. 

The recent resolution of the Honee of Commons on the sub« 
jectof Partnership with Limited Liability, and the prevailing 
qMnion of the public on the question^ render it certain that 
considerable changes will shortly be introduced into the 
existing law. It is not to be denied^ however^ that amongst 
the mercantile community there exists a formidable, though 
by no means general, opposition to any extensive change in 
the present law ; while amongst those persons who are favour- 
able to the principle of Limited Liability, there is some dif- 
erence of opinion, both as to the extent to which it should be 
admitted, and as to the best mode of carrying it out and 
insuring it against abuse. 

Although this Society, therefore, has already inquired into 
the question, it seems wise and expedient to recur to the sub- 
ject at the present time. From the recent establishment of 
various sectional committees, the opportunity is now afforded 
of considering the matter in all its different bearings and 
ramifications, and of thus arriving at results, which may aid 
materially in the final settlement of the question. The 
subject may be referred generally to the different commit- 
tees, each of which will consider that section of the question 
which comes within its own province, or it may be referred 
specially to the Committee on Commercial Laws, which will 
receive assistance from the other committees on the different 
points which fall under the cognizance of each req)ectively. 

The views of those who are in favour of the introduction of 
the principleof Limited Liability into our law, rest on the clear 
and intelligible proposition, that it is not expedient ** to pro- 
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bibit by law^ persons from entering into partnership^ and to 
prohibit them and others from dealing together^ on the terms 
that the liability of one^ or more^ or all of the partners should 
be limited," ^ This proposition^ independently of the autho- 
rity which it derives from the rules of enlightened jurispru- 
dence> is supported by unquestionable evidence of the evils 
and hardships produced by the present law in this country, 
and of the advantages flowing from a different system in other 
countries. 

But strong as the case is in favour of a change in the law 
of partnership, there are various objections still urged agidnst 
it in certain quarters. Those objections would not, at the 
present stage of the question, be entitled to much considera- 
tion, did they not proceed from men of great mercantile expe- 
rience, and whose interests may be regarded, as involved in 
the matter. Even admitting that there was some force in 
the objections referred to, they would only illustrate what 
Archbishop Whately calls the ^^ Fallacy of objections; i. e. 
showing that there are objections against some plan, theory, 
or system, and thence inferring that it should be rejected ; 
when that which ought to have been proved is, that there 
are more or stronger objections against the receiving than the 
rejecting of it." 

It is necessary, however, in such a question as the present, 
for the reason already stated, that the objections to which I 
have alluded should be carefully examined; and for this pur- 
pose I am anxious, on the present occasion, to call attention to 
the Report of a Committee of this Society in 1849, to whom 
it had been referred to consider the law of partnership with 
reference to the liability of partners. The opinion of a 
majority of that Committee was in favour of allowing the 
formation of partnerships in which the responsibility of cer- 
tain of the partners should be limited to the amount of capital 
advanced by them, under proper restrictions for the preven- 
tion of fraud. The minority came to an opposite conclusion, 
and stated, in a separate paper, their reasons against the re- 

* See First Report of Commissioners on Mercantile Laws. Opinion of Mr. 
Bramwell, p. 23. 



Paper an Partnerships. 369 

commendation oonttuned in the Beport of the Committee. 
As I fiilly concur in the resolutions of the Committee as far 
as they go, and as the paper of the minority appears to me 
to embody the leading objections which can be urged against 
the system of limited liability, and are substantially the 
same as those brought forward by the majority of the Meiv 
cantile Law Commissioners in their first Beporti I do not 
think I can better re-introduce the subject to the con- 
sideration of, the Sodety than by examining some of the prin- 
cipal points of objection in the paper to which I have referred. 
These, I may observe, are entirely directed against the prin- 
dple recommended in the Beport; and are chiefly founded on 
prudential and economical grounds. . There is one objection, 
however, of a legal nature which calls for observation. The 
second reason stated is, ** Because it is as inconsistent with 
the principle of English Law as with justice that the risks 
and losses incidental to commercial speculation should not be 
borne by those who originate them, and who alone are to re- 
ceive the profits if any arise." Now, although, according to 
modem decisions, the law makes no distinction between active 
and dormant partners aa long as the latter remain in the 
firm, I am at a loss to understand how there is any thing 
opposed to the original principles of our jurisprudence in . 
limiting the liability of the latter under certain circumstances. 
I do not allude to joint stock companies incorporated by Act 
of Parliament or by Boyal Charter, which partake rather of 
the nature oi prwilegia in the Boman Law ; although, if the 
doctrine contended for be right, and its violation be as incon- 
sistent with the principle of English Law as of justice, to 
allow the Board of Trade to grant charters authorising 
limited liability must be as impolitic and unjust as, in the 
language of Mr. Lowe, to allow '^the Secretary of the 
Treasury to grant dispensations for smuggling, or the 
Attorney-General licences to commit murder." But the 
general principle of our law is that notice, or express stipu- 
lation, will limit the liability of partners as well as of other 
contracting parties. In some cases, where the business of 
a partnership is conducted by means of written documents, 
this is possible, and is commonly done in the case of Life, 
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Fire^ and Marine Insurance. This metbod, however, is of 
extremely limited application ; and in the ordinary depart- 
ments of trade, it is practically impossible to adopt such a 
course. But if the names of all the dormant members of a 
partnership whose liability was limited, and the amount of 
capital agreed to be advanced by such limited partners, were 
registered and duly published^ and the style of the firm 
should indicate its character, so as to make notice a reason- 
able presumption, and at all events throw the duty of 
inquiring on the party contracting with the partnership, I 
can scarcely think that this would be inconsistent with the 
real principles of English Law, far less with any principle of 
justice of which I am aii^are. The same observation would 
apply to associations and companies where the liability of 
every member was limited ; and in this case, indeed, it would 
only be allowing parties to do for themselves what the Crown 
or the Legislature can now do for them. 

With regard to reckless and fraudulent trading, which it is 
objected would result from partnership with limited liability, 
I cannot think that thcU which now exists is likely to be very 
much increased by the proposed change. Of coinrse it would 
be necessary that the most stringent provisions shoidd be 
^adopted against fraud. One thing is clear that the present 
state of the law has a tendency to prevent honourable and 
intelligent persons from having anything to do with jmnt 
stock companies, and to leave their formation to the more 
speculative part of the community. Nor does it seran at all 
doubtful that there would be less room, under a system of 
limited liability, for the indolence, the carelessness, the posi- 
tive dishonesty with which parties are too apt to enter into 
contracts with companies when they know that every indivi- 
dual member is liable to his uttermost farthing. Mere bubble 
schemes, however high and respectable the names which they 
might put forth, would have small chance of success, when 
the furthest extent of their resources could be easily known, 
and when t}ie indefinite liability, which now gives such 
schemes all their factitious credit and importance, was with- 
drawn. Independentiy of this^ with regard to suck periods 
of excitement and panic as those of 1824-5. 1836^ 1841, 
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}845, 1846, and 1847, I believe that the {Hresent law of part- 
nership had no inconsiderable effect in giving rise to the per^ 
torbations which then took place. Unless there had been an 
immense amonnt of capital in the country which was not 
profitably employed, the opportunity would not have been 
afforded for the schemes which caused the panic and excite- 
ment in those periods; and the best preventive of their 
recurrence seems to be to afford convenient means for the 
profitable investment of capital by a system of limited lia- 
bility, which by equalising the pressure will render it whole- 
some and beneficiaL 

But the great objection stated by the minority of the Com- 
mittee, and which still forms the leading ground of opposition 
against limited liability, is, that although such a system may 
suit a country where capital is scarce, it is in£q>plicable to and 
would be dangerous in, this country, where there is no want of 
capital to carry out any enterprise the prospects of which are 
capable of reasonable demonstration. Now this objection I ven- 
ture to think is altogether fallacious. There is a large class of 
the community active and enterprising, but with whom capital 
is scarce, on whom the system would operate as beneficially 
as it does on those countries generally which are limited in 
point of coital ; and it is impossible to overlook the case of 
such, notwithstanding the general wealth of this country and 
the abundance of resources that may be at hand for carrying 
out every reasonable enterprise. But with regard to capital 
never being wanting to carry out any reasonable enterprise, 
this is a view from which I beg totally to dissent. If we 
confine our attention to trade and manufactures as carried on 
in the great commercial districts of the country, there may 
be some appearance of truth in the proposition. But the 
moment we extend our view over the whole country, and take 
into account the agricultural, as well as the trading and 
manufacturing interests, we shall find that there is a great 
want of capital, and that this want operates in the most un- 
favourable manner. Not only are there many small towns 
advantageously situated for manufactures and trade which 
vegetate from generation to generation, — not only are many 
works of public utility, and which might be ultimately profit- 
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able to their promoters^ left unattempted throughout the 
country ; but a large proportion of land capable of being pro- 
fitably cultivated remains unimproved, while a very consider- 
able proportion of that which is under cultivation yields only 
half returns, in consequence of the want of capital on the 
part of landholders and farmers. And the evil is daily be- 
coming more felt in this latter case, since the present state of 
agricultural science has suggested many improvements which 
it requires considerable capital aj^vantageously to introduce. 
If any one is of opifiion that the resources of this country 
have been fiiUy developed, or that the capital we possess is 
sufficient, under the present law of partnership, to carry 
them to their utmost limits, he will of course reject my argu- 
ment; but believing as I do, that much remains to be accom- 
plished, both in trade and agriculture, and that whatever 
capital is in existence should be made available for this pur- 
pose to its fullest extent, I can admit of no distinction between 
this and poorer countries ; and when I see that this country 
is capable of being rendered so much richer than it is, I must 
demur to any objection to a change of the law which proceeds 
upon the idea that we already have enough of capital for all 
beneficial purposes. For in truth the whole of this objection 
seems to involve the notion, unsound in every economical 
view, that a country can have too much capital, or that all 
its capital should not be made available to the highest de- 
gree. Else why if the system ^f limited liability is advan- 
tageous in giving full effect to. the capital of a poor country, 
are we to be deprived of the benefit ? This is the strict 
logical result of such an objection, and it amounts therefore 
to a most obvious reductio ad absurdum. 

If it be true that there is some fear on the ptot of capital- 
lists of the rivalry of societies and partnerships under the 
principle of limited liability, I venture to think that such 
fear is unwarranted by the sound principles of economical sci- 
ence. The general increase of the capital of the country, or 
the rendering more available what exists, must operate favour- 
ably on every branch of trade. New enterprises undertaken, 
new fields of industry cultivated, and new markets opened up 
do not necessarily interfere with the old ones. And if the 
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present law does give to thoee possessed of large capitals a 
monopoly in certain departments of trade and manufactures, 
I haye yet to learn that such a state of things tends to the 
public advantage^ or that those who benefit by it would not 
benefit still more under a system of unlimited competition 
and the full development of all our resources. 

There is one aspect of the question which I am anxious to 
bring before the notice of the Society, both because I think it 
has not occupied a sufficiently prominent place in most of the 
discussions on this subject, and also because, although it really 
forms the most important element in the whole question, it 
does not strictly fall within the cognizance of any of our 
Committees. I allude to the' social bearings of the question, 
• — its relations to the present state and prospective condition 
of the working classes. The great inequality of property in 
this country is no doubt productive of many social evils ; and 
all laws whose tendency it is artificially to maintain this in- 
equality, must be regarded as impolitic and unwise. Such 
are the law of primogeniture and the law of unlimited 
liability in partnership. The latter of these is no doubt pro- 
ductive of the greater evils. ** What the working classes feel," 
says Mr. J. S. Mill, ** is not so much the inequality of pro- 
perty, considered in itself, as the inequality consequent upon 
it, which unhappily exists now, namely, that those who 
already have property have so much greater facilities for 
getting more, than those who have it not, have for acquiring 
it." That the present law of partnership throws impediments 
in the way of working men acquiring property, is a matter of 
which there can be no question. The expense and difficulty 
of obtaining an Act or a Charter render it impossible for 
them to undertake schemes on the principle of limited lia- 
bility, and with regard to ordinary partnerships, the formidable 
respo^isibility which may be incurred prevents persons pos- 
sessed of capital from assisting working men in undertakings 
which they might often be qualified to carry on effectively. 
And what renders the evil more serious is, that at the present 
day trade and manufactures can in general only be carried on 
successfully by means of large capitals; so that the difficulty 
of a working man in bettering his condition is now greater 
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than eYjer^ and those who have saved a little money have no 
means of investing it at a profit at all proportionate to that 
which their employers enjoy. Of course all this tends to 
prevent the formation of habits of frugality and saving among 
the working classes, and to foster a general spbit of discontent 
with their condition, which leads them often to regard un^ 
favourably the legitimate profits of capital. The consequence 
of which is, that a hostile spirit subsists to a very great degree 
in the manufacturing districts between employers and em- 
ployed, and which occasionally breaks forth in the "strikes" 
and "lock-outs," from which the general interest of the 
country suffers, and which threaten our whole social system. 

I cannot but think that if a system of partnership with 
limited liability were introduced, which should allow the 
working classes to unite together in carrying on the business 
with which they were acquainted, and which should afford 
greater facilities for intelligent and industrious artisans being 
taken into partnership by their employers, or receiving assist- 
ance from persons possessed of capital, it would tend both 
to the prosperity of the country, and to the peace and happi- 
ness of a large portion of the community. Considering the 
discontent and the socialist tendencies which undoubtedly 
exist in the manufacturing districts, I see no remedy for the 
present evils so direct and efficacious as a change in the law, 
which should afford to the working classes the opportujiity of 
becoming capitalists themselves, and participating, according 
to their industry and frugality, in the profits of capital. And 
with the views which I entertain, I do not rest the matter 
solely on the grounds of policy and expediency ; but regard 
the change with reference to the working classes, as well as 
to the rest of the community, as a measure of substantial 
justice. 
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EESOLUTIONS ON PARTNERSHIPS. 

A PAPER on partnership on the principle of limited liability 
having been read at a general meeting of the Society^ 
Nov. Gth^ 1854^ by Mr. Edgar^ and referred to the Committee 
on Commercial Laws^ the « Committee have taken the subject 
into their consideration^ and have to report as follows : — 

The Committee are of opinion that the existing law should 
be so altered as to afford facilities for the formation of 
partnerships with limited liability, and that such alteration 
of the law should be accompanied with provisions for giving 
full publicity to the terms on which such partnerships are 
founded. 

For the purpose of carrying out these principles^ the Com- 
mittee recommend the following resolutions : — 
- 1st. A contract of partnership entered into by any number 
of persons, whereby one or more of them (hereinafter called 
special partners)^ should agree to furnish to the others 
(hereinafter called general partners), a certain amount 
of capital, to be employed by the general partners in 
their own name, on condition of the special partners re- 
ceiving a share in the profits without being liable beyond the 
amount agreed to be furnished by them, should be valid not 
only among themselves, but as regards all persons. 

2ndly. The amount to be furnished by any special partner 
might be agreed to be paid or delivered immediately on the 
formation of the partnership, or at any subsequent period. 

3rdly. The contract of partnership should be in writing, 
signed by the parties, and should contain, inter alia, — 

1. The name of the firm and place of business. 

2. The general nature of the business. 

3. The names and descriptions of the general and special 
partners — distinguishing them. 

4. The amount of capital to be furnished by each special 
partner, and how much had been actually received. 

5. The period at which the partnership was to commence and 
the period at which it was to terminate. 



376 Papers of the Law Amendment Society. 

4thl7. The above particalars should be registered with the 
[Registrar of Joint Stock Companies. 

5thl7. The parties might at any time alter their original 
contract, and, upon such alteration being registered, it should 
from that time have the same effect as if contained in the 
original contract. 

6thly. When the contributions of special partners were 
payable by instalments, the payment of such instalments 
should be registered, and the receipt duly certified. 

7thly. False registration should be a misdemeanor. 

8thly. The business ''should be carried on by and in the 
names of the general partners only, with the addition of the 
words " registered partnership." 

9thly. And if any special partner should allow his name to 
be used, or should in any other way represent himself as a 
general partner, he should be liable as such. 

lOthly. All actions and suits by and against the partner- 
ship should be carried on in the name of the firm ; and where 
judgment had been obtained against the firm, the judgment 
creditor should have a remedy against any special partner 
to the extent of his contribution not certified to have been 
paid up, in the same manner as a judgment creditor now has 
against a shareholder in a Joint Stock Company. 

llthly. It might be agreed that the capital of the partner- 
ship should be divided into any number of shares, and a 
register thereof be kept by the general partners, and certifi- 
cates of proprietorship given to the special partners. 

12thly. When the amount of capital due in respect of any 
share held by a special partner should have been received, 
such share should be transferable. 

ISthly. But a special partner should at any time be allowed 
to relinquish his share and interest in the partnership, upon giv- 
ing written notice of relinquishment to the general partners, 
causing such relinquishment to be registered with the Registrar 
of Joint Stock Companies ; whereupon his liability as such 
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special partner ehould ceaae in respect of all further con- 
tributions of capital and all subsequent engagements of the 
partnership. 

14thly. The death or bankruptcy of any special partner 
should not dissolve the partnership ; but his executor, adminis- 
trator, or assignees should be at liberty to sell and transfer his 
share, although his amount of capital should not have been 
paid up. 



PAPEB ON THE CONSOLIDATION OF LOCAL LAWS. 

Paper by Alexandsr Pulling, Esq., read before the Society 
on the 11th December, 1854, and referred to the Committee 
on Legislative and Judicial Registration. 

The work of codification, or, to use a more popular phrase, 
consolidation^ has now been going on in England for upwards 
of a quarter of a century. 

The Public General Law has in some of its branches already 
been subjected to this ordeal. The Acts consolidating the 
Customs Laws, the Poor Laws, the laws which regulate 
Parliamentary Elections, the constitution of Municipal Cor- 
porations, and the procedure before Justices of the Peace, 
may be cited as favourable instances of consolidation ; whilst 
the success which has attended the labours of the Criminal 
Law, Chancery, and Common Law Commissioners encourage 
the hopes that at no very distant period the example of 
France and'America may be followed in this country, and 
for our present very bulky volumes of Statutes there may be 
substituted a simple and intelligible Code, defining personal 
and social rights, duties, and obligations, and the general 
course of procedure to enforce and redress them. Indeed, 
Her Majesty having now issued a Commission for the 
consolidation of our Statute Law, we have a right to expect 
that the most serious obstacles in the way of such a 
work will at length be got rid of, and that Parliament will 
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ere long be in a podtion to gn^ple with that inaBS of poeitive 
kiW8 which have been with a gndnaUy increaong force 
swelling out onr Statute Books into something veiy like*the 
camel-loads of law dealt with by the code of Justinian. 

Chreat, however^ as would be the advantage of a consolida- 
tion of our Public General Statutes, such a work will become 
almost nugatory, unless accompanied by a consolidation of 
those exceptive provisions which, under the name of Local 
and PerBonal Laws, have been suffered to obtun such an ex- 
tensive operation among us. 

The local laws to which the inhabitants of our cities, 
towns, parishes, municipal districts, and, even in some 
instances, of particular streets, are subject, conrast not only 
of the positive enactments of the supreme L^slature, in the 
shape both of general and merely local and personal statutes, 
but also of a medley of local customs which our Common Law 
recc^nises and ratifies ; to which have to be added the provisions 
of ancient charters, and the bye-laws not only of municipal 
corporations, towns, manors, and leets, but also in some 
instances, as in the case of the city of London, and of Oxford 
and Cambridge, of those of ancient universities and incor- 
porated guilds ; and in the particular case, indeed, of railways 
and canals, of the bye-laws even of mere commercial com- 
panies. 

This system of local law, if the term system can be applied 
to such a body of heterogeneous regulations, has been the 
growth of many ages. The relics of the ancient Anglo- 
Saxon system of Government delegated in so great a degree 
to the authorities of the county, the hundred, and the decen- 
nary, the manorial customs transmitted to us by the Norman 
feudalists, the municipal system of the Middle Ages, the pro- 
visions of royal charters, the regtdations derived from imme- 
morial usage and prescription, are everywhere found interwoven 
with those special laws which the Supreme Legislature has 
in more modem times so indiscriminately imposed at the 
prayer of private promoters under the name of Local and Per- 
sonal Statutes ; and the bye-laws which governing bodies 
thus variously constituted have thought proper from time to 
time to enact. 
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Ever conflicting and insufficient the local regulations to 
which we are thus subject are rarely put in force with- 
out producing litigation, — a result appearing almost inevi- 
table from the attempt to carry out laws whose operation ia 
confined to a limited district^ beyond the bounds of which 
few even among professional lawyers have the opportunity 
of knowing them. If^ indeed^ we take into consideration the 
large number of separate districts into which this country is 
divided for the purposes of local government^ and our con- 
stant habit of change of residence j we shall be induced to 
feel that we are indebted in no small degree to the 
eupineness of local functionaries for that immunity from 
vexatious proceedings which we actually enjoy. 

In the ca&e of a very large portion of these local laws, 
the only reasons of their original institution have long 
ceased to exist- Alterations in the General Law have ren- 
dered them unnecessaryj the changes and improvements 
which have taken place in society render them inconvenient ; 
but they ncvcrthele^ remain, affording occasional work for 
the Legal Profession^ and more than occasional trouble and 
annoyance to the public. 

To begin with the first head of Local Law, usually treated 
of in our text- booksj — that of ancient customs^ we find^ in 
this instance, the theory strangely contrasting with the prac- 
tice. Thus it is laid down, that " the frequent repetition of an 
act which at first was assented to by the people of a certain 
place for their mutual conveniency and advantage, is called 
a custom, and such custom^ being certain and reasonable in 
itselff and commencing from time immemorial, and always 
continuing without interruption^ has obtained the force of 
law, and in such places shall prevail, though contrary/ to the 
general laws of the kingdom" (Bac, abr. Customs A,) 

Now here we find a justification which can hardly be gain* 
sayed. No more solid foundation for a law can be suggested 
than that which rests on general convenience, certainty, rea- 
sonableness, and immemorial use. When, however, we look 
at the cases reported in our law-books on the subject of Local 
Customs, this high sounding justification will be found to be 
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of a very narrow and technical character. Thus it has been 
held to be conyenient and reasonable in the legal sense of the 
term, not only for an ancient custom to justify such exclusive 
claims as that set up in some places for the parson's buU^ or 
the rector's boar, the lord's corn-mill, and the bishop's bake- 
house ; but ancient customs have been held valid on the ground 
of convenience and reasonableness which within the limits of 
a particular place restrain the ordinary transactions of trade, 
create a monopoly, or impose direct charges upon industry 
and commercial enterprise. With regard to certainty , whilst 
we find it decided that a custom for poor and indigent persons 
living in A to cut and carry away rotten boughs in a certain 
close has been decided bad for vagueness and uncertainty, it 
has been held that a prescription for so much money for 
setting up a stall in a fair, and for ground near the stall, is 
suflSciently certain. 

The subject of the conflict in a great variety of cases of the 
local customs of the City of London, with the general law of 
the land, has been recently brought under the notice of the 
public by the evidence given before the London Corporation 
Commissioners. Here, without question^ are to be found in- 
stances of local customs hardly at this day to be defended on 
any rational grounds, — so uncertain, that the law oflScers of the 
corporation find a difliculty in certifying them, so little con- 
ducive to the convenience and advantage of the public that 
the struggle invariably is to evade them, and actually so little 
used as to be almost unknown, and yet they are legally held 
to have a validity and force equal to that of the general 
law of the land. Though the customs of the City of London 
are deemed to have greater force than other local customs, 
yet throughout the country, in every manor, town, borough, 
and leet, there exist also ancient customs which are legally 
binding within the district, and which being put in force, 
materially afiect the local government of the place, and often 
materially prejudice those whose transactions connect them 
with it. 

The force of royal charters in the local government of 
cities and boroughs has been much lessened since the passing 
of the Municipal Corporation Act, which dealt with nearly 
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1,500 distinot charters, and sabstitated for their various pro- 
Tisions a uniform law. In the case, however, of the City of 
London, we are told there are still 120 charters in force; 
and in some towns not included in the Municipal Corporation 
Act the old charters retain their full effect. They are often 
found specially confirmed by statute, and in such case have 
the effect of Acts of Parliament. They yet therefore form 
an important portion of our local laws, whether they directly 
confer powers of local government, the power to make bye- 
laws, or the right to levy those exactions which the Crown 
was anciently empowered to make, and could, when such 
charters wer^ granted, legally transfer to its grantees. 

Bye^laws perhaps form the least objectionable species of 
local laws ; but they necessarily vary more than any other 
class of local laws. In some instances, when they are made 
for the purpose of enforcing the general law, as in the case 
of imposing penalties for not cleansing or sweeping the roads 
and streets, or regulate only the duties of local officials, as 
the police, town porters, hackney coachmen, watermen, fire- 
men, &C., their operation is even of a salutary character; 
but where, as is too often the case, they emanate from an 
extraordinary power conferred by Special Act of Parliament, 
charter, or immemorial custom, they carry with them the 
inherent defect of all spedal laws — that they directly or 
indirectly affect those who have no means of knowing even 
of their existence. In a recent case, where the officers of a 
railway company had taken into custody one of Her Majesty's 
counsel, who, having accidentally lost his ticket in travelling 
by their railway from Sydenham to London, refused to pay 
the whole fare from Croydon, as required by the company's 
bye-laws, heavy damages were recovered against the company 
for the outrage ; but much discussion arose in court on the 
legality of the arrest ; and the case is important as showing 
how by the joint operation of a Local Act and a bye-law 
strangers may be made unwittingly to incur even the penalties 
of imprisonment. 

As some protection against arbitrary powers being assumed 
under the sanction of bye-laws in the case of those made by 
the new town councils, or by Bailway Companies, a very 

c c 3 



382 Papers of the Late Amendment Society, 

formal ratification is required, and it is very desirable that 
the Legblature should in all cases require a similar ratification. 

The local laws which emanate from custom, charter, or 
bye-laws, practically, however, at this day bear a small pro- 
portion to those which are derived from Special Statutes. 

The Local and Personal Acts which have been passed 
since the accession of George II L, alone fill upwards of 
two hundred bulky volumes. Messrs. Anstey and Kogers 
have estimated that our Statute Books up to the last Session 
contain the almost incredible number of twenty-six thousand 
distinct Acts of Parliament of a merely local and personal 
nature, viz., 14,268 Private Acts,. 9,285 Local Acts, and 
2,473 from the public general Statutes, which have a merely 
local or personal operation ; and the recent Session, in which 
less than the average amount of private business was disposed 
of, has added 271 more to the list, so as to make up the 
whole number of 26,297. 

Out of the 178 boroughs included in the schedules of the 
Corporation Act, no fewer than 108 are enumerated in 
Schedule E, as comprising bodies of ^* trustees appointed 
under sundry Acts of Parliament for paving, lighting, 
cleansing, watching, regulating, supplying with water, and 
improving" the whole or certain parts of such boroughs; 
and although these trustees, under the 75th clause of that 
Act, are empowered to transfer their powers to the remodelled 
town councils, the instances of such transfer seem to have 
been very few. The ancient municipal institutions of all 
these boroughs are now placed upon one uniform plan, yet 
this division of the functions of local government between the 
municipal councils and the special trusts, continues to exist 
in a majority of them. 

The Local and Personal Acts to be found in our Statute 
Book, embrace every variety of objects, — the improvement of 
towns, the widening, paving, lighting, and cleansing of streets, 
and the municipal government of particular districts; the 
regulation of roads, bridges, ferries, piers, markets, &c. ; the 
supply of light and water, the establishment of local courts, 
the government of the poor, and the regulation of police. 

Many instances occur where in order to form new districts 
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or to alter exiatieg ones, the former Acta are amended or 
repealed as to such districts ; and ahnost all the moderu Acts 
for more effectually repairing the roads repeal either wholly 
or in part the previous Acts, 

By a recent return obtained by Sir Benjamin Hall, it 
appears that the local government of the Metropolis is sub- 
jected to almost every variety and form of local and personal 
Statute, Thus there are Select Vestry ActSj Church Acts, 
Highway, Paving, Lighting, and Cleansing Acts^ and special 
Acts for regulating the relief of the poor, and creating Boards 
of Guardians, Paving Boards, Boards of Trustees, Directors, 
Governors, and Commissioners under every variety of name 
and title. We find in smgle parishes separate Boards for the 
management of the pavingj varying in number from twro to 
eighteen, deriving their powers from distinct Acts of Parlia- 
ment, and so constituted that it would seem as if the object 
had been solely to lessen the efficiency and increase the cost 
of local government 

A crowd of judicial deciflioas upon the various operations of 
Local and Personal Acts is to be found in our Law Reports; 
and our civil rights and obligations^ liability to taxation, and 
even to pains and penalties^ are thus made to vary according 
to the city, town, parish^ manor, leet, or municiptd district 
in which we happen for the time being to abide. At the 
middlej the corner, or the end of a street^ we may sometimes 
pass the boundary which limits the operation of such laws ; 
and not only the sojourner, hut the mere passenger may often 
find himself under the operation of a Special Act, or un- 
wittingly infringing a bye-law, or incurring a tax, of which 
he had no rational means of discovering the existence. 

Under the present system, it is always competent for an 
active solicitor, supported by a dozen influential clients of 
local influence^ to create a new municipal district, obtain all 
the necessary powers by Special Act of Parliament^ get the 
entire management, patronage, and profit of the scheme, and 
visit the costs on the unconscious inhabitants. 

In the useful Analysis of Statutes prepared by MK Rogers, 
and forming the appendix to Mr. Bellenden Ker's Report 
on the Statute Law, we find allusion continually made 
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to the bearing which Local and Personal Acts have on 
the General Law, and the nrgent necessity of Consolidation. 
These i^marks are made with regard not only to such 
subjects as the rural police^^ public health, paving, drainage, 
buUding, &c., but even to the case of railways and canals. 
We find it stated that, "amongst the Local and Personal 
Acts, those under which canals have been formed, and 
various rivers rendered navigable, would form a large class ; 
and that such Acts, as well as Bailway Acts, create many 
substantive felonies and misdemeanours." This analysis shows 
also, under the head Public Healthy that a large number 
of Local and Personal Acts have been from time to time 
passed, conferring powers upon local authorities, the extent 
of whose jurisdiction is often confined to very narrow limits, 
creating difficulties and confusion in any attempts to gene- 
ralise the law upon the subject. 

If the Statute Law Board are really not to deal with the 
Local Acts, the prospect which is Held out, of a complete 
consolidation of the law, is poor indeed. It will be of little 
service to give out a version of the general law to which 
there are to be exceptions in almost every large town, in 
parishes and municipal districts without number, and under 
so many thousand special provisions in Local, Personal, and 
Private Acts of Parliament. 

The whole subject of Private and Special Legislation is^ no 
doubt, deserving of careful revision ; the concession of privi- 
leges, and the creation of rights and liabilities by special and 
private Acts of Parliament, require as much control as those 
which in times past used to be conferred by the Crown. 

I hope soon to be able to bring this very important 
question under the consideration of the Society; but the 
present question is simply whether the existing local laws 
should be consolidated. That great good would be effected 
thereby few can doubt. The prejudice could be only to 
those who, profiting by the present systan of confusion, or 
the number of local offices it occasions, naturally object to 
change of any kind. 
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PAPERS ON 8UMMABT CONVICTIONS IN CASES OF LARCENY, 
OR STEALING, WHERE THE VALUE OF THE PROPERTY 
STOLEN DOES NOT EXCEED TEN SHILLINGS. 

Bead at a General Meeting of the Society, on Jan. 15. 1855, 
by Mr. H. Wolrych, and referred to the Committee on 
Judicial Tribunals and Procedure. 



It would be an act of presamption if I were to enter at any 
length upon the consideration of the ancient Law of Felony, 
since I have the honour to address men of acquirements 
and learning whose information upon this subject must be 
sufficiently ample. It is more with a yiew to enforce the 
q>eedy adoption of a measure upon which most are agreed^ 
than to dive into old legal literature^ that this paper is now 
snbmitted to your attention. Strange as it may appear to the 
uninitiated^I had almost said to the initiated — it sometimes 
happens that, although the majority of thinking men has 
assented to an alteration in certain parts of our code^ there 
is a hesitation, a difficulty, almost a resistance, in working 
the change. 

To urge that which needs but little argument to further 
it; — to press an. amendment in respect of which there may 
be scarcely any contrary opinion ; — to solicit the introduc- 
tion of a Bill whose principle has universal sanction ; — 
is the province of the following pages. The severity of our 
Laws has been a powerful theme of censure. It is believed, 
and not without justice, that the Common Law regarded all 
acts of thefib as worthy of death. And the Statute Law was 
not behind in diminishing with great zeal the number of 
offences which came within the benefit of clergy. It was not, 
therefore, to be wondered at, that in proportion to the rigour 
of the penalty shotdd be the gravity of the tribunal ap- 
pointed to hear the cause. And so sensible was the Legis- 
lature of the importance of this administration that, as the 
number and power of conservators of the peace (now known 
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to the public by the name of justices) increased, jealousy 
was awakened to prevent them ffom assuming too rigorous 
a dominion over life and liberty. Indeed, they appear, as 
individuals, to be deemed so little trustworthy, that the statute 
of Philip and Mary ^ speaks of them as setting at large by 
sinister labour and means the greatest and notablest of- 
fenders, (amongst other mischiefs,) to the encouragement of all 
thieves and evil-doers. And they are thenceforth forbidden 
indirectly from meddling with manslaughters or felonies. But 
they interpreted the word Felony, to mean great Felonies, 
and thus they still continued to hold sway over petty 
larcenies and felonies punishable as simple larceny. And, 
by degrees, they drew to themselves the examination and 
punishment of all those little misdemeanors which wereformerly 
settled in court leets and tourns by the verdict or presentment 
of a jury, such as drunkenness or vagrancy. Being well 
known to a certain .extent for usefulness, notwithstanding 
their occasional obtuseness in squaring their will to the laws 
of the country, they became at length entrusted with a large 
amount of power, which is familiarly known by the name of 
summary conviction. Excepting in some fiscal inquiries, 
magistrates have an almost exclusive rule over misdemeanors 
which are not indictable. And such have been the fluctua- 
tions in the administration of these officers, that, notwith- 
standing the former suspicions of the Legislature, they found 
themselves at no very distant period in a condition to trans- 
port for life persons who had been previously convicted of 
felony. A mitigation of the punishment upon these occasionB 
relieved them of this highly penal authority, and the act of 
Victoria ^, which more particularly defined the limits of their 
jurisdiction, restrained them from adjudicating upon any crimes 
which might involve the consequences of transportation for life. 
Still, the same statute which in this manner abridged their 
powers, virtually restored a portion of their ancient prerogative. 
And, hence, since the passing of the 5 & 6 Vict, they have 
cognizance of all felonies which are not punishable with exile 
for life, and are not specially excepted from their jurisdiction 

' 1 & 2. c. 13. » 5 & 6. c. 38. 
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by that Act of Parliament ; amongst which robbery unac* 
companied by aggravating circumstances, and sheep-stealing, 
may be enumerated. If, therefore, the sessional powers of 
justices had been enhanced on the one hand, the summary 
division of their authority has kept pace on the other. To illus- 
trate this point : — If a person shall go into a field and take 
some turnips from the ground, growing on the freehold, or 
plunder a living or dead fence, or climbing, into a tree shall 
cut and carry off a quantity of wood, it cannot be denied 
that he b a very dishonest fellow, and the law, entertaining 
that opinion of him, describes his act to be a stealing. And 
not only so, but the same law commits such an ofiender to 
the absolute discretion of the magistrate. In like manner, 
the illegal taking of fish in some places is reckoned amongst 
the number of thefts or stealings, and a single justice is not 
thought incompetent to hold the entire control over trespasses 
of this character. It, therefore, occurred to many men of 
plain sense, that the same hand which could dispense justice 
for robbing orchards, fish-ponds, hedges, and turnip-fields, 
might venture upon the thief of a mince-pie or a goose- 
berry pudding. It was in vain represented that it was a 
widely different matter to steal a vegetable growing in the 
soil, and one severed from the land ; in other words, that the 
plunderer of a sack of growing turnips or wood could bear 
no comparison with the man who should abstract a faggot 
from a stack, or a lot of vegetables from a heap. Certainly 
the distinction between a growing and a gathered turnip was 
sufficiently obvious, and it was equally clear that a turnip 
was neither a mince-pie nor a gooseberry-pudding ; but people 
could not be nv*de to understand why, if one or two justices 
could be permitted to inflict an imprisonment of three 
months^ or even slight corporal punishment for robbing a 
turnip-field, they could not likewise punish the petty plunderer 
of a clamp or pile of the same roots. It was in vain to affirm 
that the latter deed was a felony. That formidable word 
"felony" once 

** With terrors compassed round,** 

feU into disrepute when, upoii demanding a plea^ a small 
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voice issuing from a creature scarcely perceptible at the bar 
was heard with difBcultj to say " Guilty." Or when a rustic 
as illiterate as a country lad of 17 or 18 can be, emerged from 
the dock after three or four weeks' incarceration^ to be tried 
for stealing a pair of shoes, or a hammer, or a corduroy 
jacket, or it may be a steel trap, each thing having its peculiar 
temptation for each particular youth. It is in vain that you 
call up the retrospect of old days when each man was entitled 
to a solemn trial before his peers. The world is amazed to 
see the hungry spoiler of a single loaf or a piece of pork 
arraigned before an august tribunal, with an array of lawyers 
to extenuate, deny, or insist upon his guilt, an uncertain jury 
to pronounce upon his fate, and a bench whose sentence 
might vary according to its composition from a week's im« 
prisonment to a month's restraint in gaol, with a whipping 
attached. The world does not understand how a dishonest 
infant can be remitted from a gaol to a School of Beform^ 
with the brand of felony fixed upon his name. The world, 
no longer ignorant, disowns a difference between a distressed 
labourer, or neglected stripling whom sudden want or temp- 
tation has tempted to a theft of small value, and the la2y 
poacher or garden robber by profession, or insolent cutter of 
wood by wholesale, equally unobservant with the others of 
the institution of property, yet often breathing defiance to 
the spoiled or injured owner. The bench at Petty Sessions, 
compelled to commit for trial dishonest persons who have 
been charged with small felonies, whose guilt is apparent, 
— often admitted — are constrained to ask the question. 
Why could we not deal with this case ? The public would 
gladly respond to their inquiry. I need not trouble you with 
the reply ; but impressed with the justice of the opinion, 
society at large appeal to the experience of great lawyers, 
and invite their sanction. They ask of a man like Brougham. 
The answer is, that he is with them on that subject. They 
inquire of Lord CampbelL Of the same opinion. They 
ask the Chalicellor. Of the same opinion. Nay, more, 
he promises the Government aid to solve the difficulty, 
and introduce a more satisfactory mode of trial. Applica^ 
tion is made to the Home Office. The Secretary professes 
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his readiness to ^ve the matter the most serious oonsideration. 
I have not the honour to know the sentiments of the judicial 
bench as a body, but thus we stand in 1864, with the 
favourable wishes of the press, the people, and the most 
eminent lawyers, for a change ; not only living under all the 
inconveniencies of the old system, but entirely uncertain as 
to the period of emancipation from it 

I will not fatigue you by entering- into much detail re- 
specting the measures which have been adopted towards the 
mitigation of the evil which forms the subject of this paper. 
I believe, indeed, that the history of the remedies lies within 
a small compass* Probably no very considerable exertions 
have been made to bring small felonies within the cognizance 
of magistrates, unless we reckon the fugitive efforts of some 
private individuals. With the exception of Mr. Aglionby's 
Bill, there has scarcely been a movement in this branch of 
reform, and there has, as far as I can recollect, been no attempt 
to transfer the jurisdiction. 

The Bill of Mr. Aglionby, however, did not possess the 
boldness which is a distinguishing mark of all valuable im- 
provements. It suggested a partial change, without assailing 
the worst mischief of which the public complained.- It con- 
tained, indeed, a certain invitation to tell the truth, and a slight 
endeavour to economise the county-rate. In other words, a 
plea of guilty might be received, and recorded by the magis- 
trate, upon which the prisoner was to be let go free upon sure- 
ties to abide his sentence at the forthcoming Sessions. The 
Bill did not pass the House of Commona Without depre- 
ciating the labours of the lamented gentlcQian who intro- 
duced it, there are great objections to a process which leaves 
a judgment suspended over the head of a convict. He 
leaves the bench, indeed, at liberty, but, in effect, he departs 
a condemned man ; for the ensuing punishment awaits him 
in due season. If he goes to a place of work — a circum- 
stance by no means improbable — he must be summoned 
hence to undergo a disgraceful infliction ; it may be a corpo- 
ral pain. It might be said that, for the sake of liberty, an 
accused person would occasionally plead a falsity, and admit 
the crime charged, rather than endure the inconvenience of a 
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committal ; but on this I rely little. A greater olgection 
would be the difficulty of apportioniug the right ponishment 
on the part of the higher tribunal for want of the depo^tions 
which are always remitted to the judge who tries the casei 
That tribunal would be in the dark as to the state of facts 
which led to the commission of the felony, and the plea of 
guilty at Petty Sessions would shut out the means of affi>rding 
that material information. 

It may be said, therefore, that as yet no satisfactory Bill 
has been presented to either House of Parliament upon 
this subject. Now, I need hardly press upon your notice 
the numerous cases which would fall under the category of 
a conviction before magistrates at Petty Sessions for lar- 
cenies to the amount of \0s. You will scarcely retaliate 
upon me the observations that the business at Quarter Ses- 
rions will be diminished in a high degree, that the attendance 
of the gentlemen of the county may become less constant, 
that the bar may be still more shorn of their emoluments, 
alas! already too severely crippled. At all events, such 
suggestions, if offered by way of objection, must be weighed 
in the scale with the advantages which, on the other hand, may 
be attributed to a change of procedure. 

Now, with respect to the allowance of an option or election 
on the part of the prisoner. If the personal opinion of an 
individual like myself were of any value, I should say that it 
might be a matter of doubt whether the accused person ought 
to be allowed to elect a trial by jury ; in other words, whe- 
ther he should not be bound to abide the decision of the Petty 
Sessions ; the more especially if, instead of 10«., you were 
to limit the amount to 5$. You do not permit him this 
privilege when he is summoned for stealing unsevered turnips, 
fruit, vegetables, fences ; why should he be entitled to more 
indulgence when (to use the words of a recent calendar) he 
is *^ charged upon oath with feloniously stealing a dish, a cup, 
and a currant and raspberry pie, of the value of 2^. ; " or, 
" two loaves of bread, of the value of Id. ;" or, ** two faggots of 
wood, of the value of 4td. !?*' The ready response is, that those 
offences are felonies^ and intail upbn the transgressor a dis- 
graceful punishment. But, with the exception — a serious 
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one, I allow — of forfeiture, the same character will apply to 
the stealings above mentioned, which are not larcenies. And 
it may require consideration whether these robberies to the 
amount of lOs. or 5s. should not be withdrawn from the cata- 
logae of felonies, and regarded simply in the light of misde- 
meanors not indictable. 

I have already referred to the probability of an immense 
decrease of cases at Sessions, if the Legislature can be per- 
suaded to adopt a new Summary Conviction Bill. It may 
be remarked, further, that the three classes most interested 
in the change are quite aware of the benefits which will be 
conferred upon them. First, there is the prosecutor. His 
throes in pursuing a small theft to its issue are as remarkable 
as they are harassing. I will endeavour to advert briefly 
again to his position presently, and to suggest the conclu- 
sion that things as they are, with reference to the prosecutor, 
amount frequently to a denial of justice. The next object 
for consideration, perhaps the principal, is the condition of 
the accused. It shall be shown, I hope with equal brevity, 
that justice suffers nearly as much from committal to the 
higher tribunal as in the case of the prosecutor. The third 
class shall be said to be the public, represented by the county 
rate-payers, and the magistrates, who up to this time have 
the management of the finances. If the system worked well 
in other respects, it might not be proper to adopt too strict 
an economy in the administration of justice ; but the lighten- 
ing of the general taxation may not be so easily lost sight of, 
when it is the happy result of improvement in other points. 

The prosecutor is often in a worse condition than the 
prisoner. The prisoner's home is the gaol to which he is 
conveyed — not, indeed, willingly, but at the expense of 
others — if we count up the majority of instances. The pro- 
secutor, irritated by the annoyance of a loss, or the ingratitude 
of a thief, hastens to the police, and finds himself undergoing 
process before the justice, with the unwelcome information 
that he owes so much to our Sovereign Lady the Queen, if 
he fails to appear some ten or twenty miles from his abode at 
a certain day, it may be, two months thence. His damage, 
which for our purpose must not be considered to exceed 5*. 
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or 10^., is by no means ruinous ; but his road to the seat of 
justice is a thorny one. It is true that the Court has the 
discretion of awarding hipi a certain sum to indemnify him 
for his expense and loss of time, and that this discretion is 
ahnost always exercised in his favour ; but what a journey 
must be first surmounted before the grand jury can be in- 
vited to take the initiative in avenging him for the loss of his 
cup, dish, and gooseberry-pie — his faggot, fence, or turnip I 
The Sessions are not held at the same place in every English 
county, and, if it were so, it by no means follows that the 
centre of the county would be that place. It not unfre- 
quently occurs that the towns where the quarterly adminis- 
tration takes place lie very wide of each other. To this spot, 
near or distant, the unfortunate prosecutor must repair, under 
the pain of forfeiting his recognizances. He has no choice. 
He must consent to go, to avoid committal : he must fulfil 
his contract, or be exchequered. He goes through the 
** winter's fury," or ** sun's intemperate force," all for the sake 
of justice — and sevenpence-halfpenny. He may be brow- 
beaten by counsel (very properly, no doubt), scolded by the 
judges, flouted by the jury, and conscious to a moral certainty 
that he has been robbed, and that the man at the bar has 
robbed him, he may have to return home and tell his in- 
dignant wife, that a stupid jury acquitted the greatest rogue 
in the parish, in spite of the clearest evidence. He would be 
silent about the plunder of ten sovereigns for the future, 
rather than encounter such an ordeal for the second time. If 
he knew all, he would find that he had to contribute to the 
coimty rates for all these stirring incidents. Su^h are the de- 
licacies of a prosecution for simple larceny, which in counties 
like Northumberland or Wiltshire can be well appreciated by 
men of experience. Such is the present rota of justice in 
the case of petty felonies, which involves, instance upon in- 
stance, a journey of thirty miles, in whose course the prose- 
cutor visits half-a-dozen towns where his little affair could 
have been as well settled. Such are the fruits of a cumbrous 
machinery, ill-suited to the wants of society, to the sociaL 
changes which have taken place. 

Allow me most briefly to advert to the situation of the 
prisoner. In the first place, I venture to assert that three- 
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fourths of an annual Ust of accused persons would prefer and 
elect to }ye tried by the nearest tribunal, and that there would 
be few instances indeed of an appeal to the higher jurisdic- 
tion. The person most interested would gladly exchange hid 
judge, and forego the blessings of a jury; but he has been 
sent to gaoL We will not say much about injured innocence. 
There are not many examples of guiltlessness upon these 
humble trials. Acquittals there are; but rogues go free. 
Still, according to our system, a groundless charge may con-, 
fine an honest man or woman for several weeks to a most 
painful restraint. And a dishonest man may be submitted 
for the same period to the unwholesome morals of a prison, 
where he may easily find seven spirits more wicked than 
himself. Let him be discharged upon the verdict of not 
guilty, he still has to find his way home, assailed by various 
temptations and wants. Imagine him convicted. He en- 
dures his imprisonment — perhaps his whipping, profiting 
or not by the pious admonitions of the chaplain, and sets 
forth, with a shilling in his pocket, a blasted character, 
and, it may be, a brand on his back, to rejoin the village 
horde of worthies, who rejoice in his companionship and 
sympathise with his sufierings. I will not detain you further 
on this head. I believe that your procedure is without the 
sanction of the prisoner, that it is detrimental to his soul's 
health, that it is productive of much misery to all the parties 
concerned: it remains to point out that it is hostile to the 
well-being of the country at large. 

Assuming, for the moment, that a system of management 
not very favourable to justice, harassing to the prosecutor, 
and not much less so to the accused, were, nevertheless, pro-- 
ductive of economy in comparison with other systems, it 
would, yet be doubtful whether the difference in finance 
would justify* a continuance of notorious and vexatious evils. 
But if it were even surmised that the present jurisdictions 
unite extravagance with inconvenience, it seems strange to the 
uninitiated that so great an anomaly should prevail. 

'* Veniet de plebe togata 
Qui juris nodos, et legum oenigraata solvat." 

This surmise is capable of being expanded into broad as-* 

VOL. XXI. D D 
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sertion. The expenditure incurred in committing persons. to 
gaol for small thefts is considerable. The costs before the 
magistrate are not trifling. The conveyance of the prisoner 
to gaol (rarely repaid to the county, for money is seldom 
found upon these plunderers) must be taken into the account. 
The maintenance of the accused prior to his trial is part of 
the reckoning. The numerous acquittals proclaim that men 
legally innocent have been supported for some time at the 
.public charge. The trial with its incidents swells the cata* 
logue. The still heavier disbursements in prison after ver<* 
diet and sentence complete the list of accumulation. To 
meet the demands for carrying through these lesser in- 
vestigations, large levies are made from year to year. The 
cost of maintaining each prisoner varies from 4s. to 4s. 6<f. 
a week. It is true that imprisonments must occasionally take 
place under the proposed plan of summary conviction, and 
that many of those items of expense must then be submitted 
to. But as fines, if moderate, would very frequently be paid, 
the figures on this head would necessarily be subjected to a 
considerable diminution. It is true, again, that repetitions 
of the offence and consequent increase of expenditure may be 
pressed upon our notice. I take the liberty, addressing 
myself to this very important objection, to be sceptical as to 
the constant performance of these thefts by the same person. 
Undoubtedly instances of habitual dishonesty present them- 
selves upon occasion, but I strongly suspect that the testi- 
mony of all experienced persons will go to disprove this 
constant multiplicity of charges against the same individual. 
Unquestionably the discipline of a gaol leads to a renewal 
of crime. Doubtless whippings and bad advice prevail 
against pious counsel and hopes of reform. But inasmuch as 
it has been said that the worst use we can make of a man is 
to hang him, so, in very many cases, the petty pilferer would 
be found ready to return again to work, and a master not 
reluctant to receive him, if a tedious examination, a dis- 
graceful exposure, an ignominious penalty, or long imprison- 
ment amongst evil influences, did not first intervene. It may 
be said that the new order of things would lessen the dis- 
honour which ought to attach upon felony. In answer to 
this, I would, in the first place, withdraw all these oflTences 
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from the brand of felony. I have already referred to the 
absurdity of Btraining at the severed turnip or fruit when 
you have swallowed the growing root and yegetable. If you 
look into Scripture, instead of the doctrine of vengeance, you 
find it written, ''Let him that stealeth, steal no more, but 
rather let him labour." Whereas you shut him up, and dis- 
qualify him from better courses by immuring him in a 
fortress, and associating him with the worst of his species. I 
can understand the rule of suspending such transgressors from 
the castle walls or neighbouring trees in old baronial times ; 
but it is not so easy to blend every instance of theft, in these 
our more refined days, in one solid mass of felony. I will 
not trespass further upon your indulgence. There appears 
to be a host of arguments in favour of the new measure, and 
but few objections to it, which cannot be surmounted without 
effort. You will not fail to remark that the painful reve- 
lations of dishonesty in educated persons will lose much of 
their force when a more liberal arrangement comes to be intro- 
duced. It is true that there is one law both for rich and 
poor, but there is always more sympathy for the lady thief 
than for the ordinary labourer. A prudent alteration in our 
mode of dealing with small larcenies will withdraw from 
notice a large list of painful inquiries, during which one feel- 
ing — that of emancipating the accused by reason of station 
— is alone predominant. You cannot arrest the free-will 
sentiments of mankind, and the applause which frequently 
greets the undeserved acquittal of a shoplifting female, a 
scholar, or a gentleman, denotes the strong expression of 
tenderness which goes along with trials of this nature. 

If the sum of 20^. were fixed as the maximum in these 
affairs of summary conviction, I am convinced that the amount 
would not be found excessive. If 20*. be unacceptable, the 
public must rest contented with 10*. ; if even 10*. be suf- 
ficient to create alarm in timorous or hesitating minds, the 
small terminus of 5*. would be received with much thank- 
fulness. I beg to express my hope that some Member may 
be found kind enough to move that this paper be referred to 
the Committee appointed to consider these matters connected 
with criminal legislation. 

DD 3 <* 
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ART. XV. — METTRAY. 

The Exemplar of Reformatory Schools. Letter from M. D. Hill> 
Esq., Q.C., Recorder of Birmingham, to C. B. Adderlet, Esq., 
M.P. 

[Wb have great pleasure in inserting the following useful and 
timely letter from one distinguished practical philanthropist and 
man of affairs to another on one of the most useful and pressing 
matters of the day* The ^^soul of good in things evil" is not 
sufficiently regarded hy the so called men of affairs, not only in 
this but in other departments, and we rejoice that men not ultra« 
humanitarian have turned their thoughts this way. — ^Ed. L. R.] 

" Heath House, Stapleton, 
Bristol, 16th January, 1855. 

" Deab Sib, 

" The position which you hold in Parliament, and in 
tlie country, as a leader in the Reformatory movement, has 
very naturally induced many correspondents to apply to 
you for information to guide them in the establisliment of 
Reformatory Schools. The object of my present letter is to 
submit to your consideration more fully than I have hitherto 
done, the great advantage which would arise from every 
person who is called upon to act an important part in such an 
enterprise, repairing to Mettray, not merely for a visit of an 
hour or two, but with the intention of studying the subject 
of his inquiries fully and completely, and on the spot; at 
which he will find in successful action almost every expedient 
hitherto devised to secure genuine and permanent reformation. 

*^ The colonie, as it is called, is placed in a rural district, 
about five miles from Tours, which city is connected with 
Paris by railway. Mettray then may be reached from the 
capital by a day's journey, and the traveller will find a con- 
venient hotel close at hand. 

^* In the surviving founder, M. de Metz, he will discover a 
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sufficient explanation of the high exoellence which Mettray 
has attained. He can scarcely be long in the society of that 
extraordinary person without seeing that he is urged on by 
a philanthropy so intense as to have become a passion, which 
might be as injurious as it is beneficial, were it not imder 
the dominion of the soundest judgment. Thus guided, it 
resembles the power of the copious river directed upon 
Arkwright's mill-wheel, the source and origin of every 
movement in the varied machinery required to accomplish 
the object for which the factory was constructed. But 
I must abandon this figure, which is but a lame dhe, and 
does not illustrate the most striking effect of benevolence, 
in its application to the purposes of a Reformatory Insti- 
tution, where it acts at once on the hearts of its objects with 
a sort of electric influence. They are subdued almost with- 
out a conflict, and the heart once softened and laid open to 
good impressions, the great work, though as yet merely com- 
menced, is begun under the only conditions which can lead to 
a happy result. This philanthropy, which exhibits itself in 
every variety of ramification, and, what is better, makes itself 
felt through every hour of the day, must become the subject 
of careful reflection by the inquirer. Let him ask himself 
what are his own motives in his undertaking. Is he moved 
to exertion simply by the dictates of reason ? Does he 
think only of protecting the upper classes from annoyance, 
and their pockets from taxation, by reforming young of- 
fenders ? Or does his heart yearn towards the poor outcasts 
themselves? The little prodigals, who, though sufficiently 
disposed to * waste their substance with riotous living,' if 
they had any substance to waste, are far better acquainted 
with the second vicissitude of the Parable — the feeding on 
* the husks which the swine did eat I' Does he earnestly 
desire to snatch them from perdition, and to restore them to 
the fold? 

'^ Doubtless all that he and others are doing may be de- 
fended on grounds of a wise and enlarged policy. But mere 
considerations of policy have not vitality enough to carry 
the Beformatory labourer through his toils. Unless the 
heart unite with the' head in the task, no progress will be 
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made. No handling of the rudder, however skilful, will set 
the ship in ipotion : 

'< * Reason the card, but passion is the gale.' 

Without an attachment to the pursuit which it is not extra- 
vagant to call passionate, the task will soon be abandoned in 
despair ; for difficulties and discouragements are as abundant 
as the advocates of the old system and the opponents of the 
new could desire. It is impossible to overrate the blessing of 
having had such men as the Yicomte de BrettigniSres and 
M. De ^Vletz to precede us. They have raised our standard 
of possibilities, and their noble institution remains always 
ready to testify to the wondrous power of reformatory 
action, under able direction, when urged forward with the 
glowing zeal and the undauntable perseverance which they 
have brought to the conflict* 

** But this is digression. The inquirer will soon perceive 
that M. de Metz is not the man to rest satisfied with simply 
gaining the afiections of his lads. Permanent reformation is 
not an affair of sentiment alone, even when that sentiment 
be founded on Christian impressions, but on Christian senti^ 
ment enlightened by knowledge and confirmed by habit, 
and above all habits, by that of industry. Here, again, the 
inquirer will have much to observe — how many motives are 
brought into operation at Mettray to promote good habits of 
conduct I First, the selfish interests are appealed to as those 
which operate upon all, from the lowest in moral condition 
to the highest* Good conduct is of course rewarded and its 
opposite punished. There is nothing new in a resort to these 
principles ; it is made everywhere : nevertheless much may 
be learned in studying their skilful application at Mettray. 
But Mettray would be very inferior to what it is were the 
selfish interests alone regarded. Let the inquirer mark the 
constant appeal to the highest feelings of every class, tern* 
poral as well as eternal. I would speak here of the social 
interests and their cultivation. The five or six hundred 
youths at Mettray, while they form one community, are, as 
it is known, divided into many families, the members of 
^ach family having, to a great extent, common interests. 
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For instanoe, eTery week an aooonnt is taken in order to 
Bscertun whidi fiimily has best obeyed the laws and oaught 
the spirit of the eohmie — in short, which family has been 
the best citizens of the little commonwealth. And the most 
deserving family is honoured with some appropriate reward, 
say the possession of the colonial banner — a distinction highly 
prissed, as might be expected, by the youth of a gallant and 
senrntive people. I must here panse for a moment to guard 
myself against being supposed to hold up every expedient at 
Mettray as fitted, for importation into England. These ex- 
pedients were devised by Frenchmen, and are adapted with 
exquisite skill to the peculiarities of the French character. 
Wc must look to the principle, and seek out English equi- 
valents to bring it into action at home. Nothing is so sure 
of failure as mere servile copying. ' The musician Faganini 
was observed by his brother artists to draw wonderful tones 
£rom his violin by means of a bow which had been fractured 
and repaired with a splicing of green silk thread ; and his 
rivals were some of them accused of breaking their bows 
wilfully for the purpose of tying them up again after the 
exact fashion of Paganini (green silk and all), in the fallacious 
hope of obtaining a similar command over their instruments. 
By the arrangement of which I was speaking, strong social 
feelings are brought into play. Each lad is conscious that 
default on his part will not only bring ill consequences on him- 
self, but on his family ; while on their side his brethren have 
strong motives, by watchfulness, exhortation, and above all 
by example, to keep him in the right path. My time, and 
your patience, would both be exhausted long before I could 
properly set before you a tithe of the admirable appliances 
of one kind or other which may be witnessed in operation at 
Mettray. The result is, that every variety of mind is 
wrought upon by every variety of good motive, none of them 
violent in their action, but none of them for a moment relaxing 
their influence. Thus the habits of an idle and vagabond 
life are gradually changed, into those of settled industry, 
and an amount of labour (profitable labour be it remembered) 
is thus got out of the lads which would be yielded to no 
amount of severity. Labour, too, full of pleasant associa- 
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tions, and gradually producing habits which secure the crown* 
ing result, — permanent reformation. Now this permanent 
reformation, as regards the prop6rtion of youths attaining it^ 
rises to a height far beyond what I myself, or, ad I believe, 
any one of us ever dreamed of in our most sanguine moments. 
Ninety per cent, of the colonie become honest and useful 
members of society, and with regard to the ten per centi 
their conduct is generally much better than could reasonably 
have' been expected but for the effects produced upon them 
at Mettray.^ And this brings me to the question, how are 
these facts ascertained ? Because it was during the investigarr 
tion to which this inquiry so naturally leads that my intense 
admiration of the colonie had its main growth. I was taken 
by one of the able and exemplary young men who form the 
fetaff of teachers at Mettray, into their camptabilitey and there 
I was permitted to examine a system of accounts perfectly 
marvellous, for the detailed information which they, gave of 
everything done in the colonie. Each lad's history — I might 
almost say diary — was recorded and preserved. Each youth 
when he quits Mettray is put under the care of a patron — 
some benevolent person residing near the employer to whom 
the quondam colonist is consigned. This patron reports 
periodically on the character of his ward, and thus the insti- 
tution exercises a superintendance over its former members, 
extending through many years, and registers their conduct*' 
Such a provision for the discovery of failures struck me as 
implying, first, a thorough knowledge on the part of the con- 
ductors as to what is the true test of the genuine success of 
an institution of this nature ; and, secondly, an earnest desire 
that their own institution should gain no reputation but what 
it righteously deserved. ^ Let me avow that I recognise in this 
admirable provision a moral tone in the conduct of afiairs, 
which some experience teaches me to believe is not of every- 
day occurrence. 

« But I must bring these remarks to a close. I feel at this 

> By the report of the « Glasgow House of Refuge for Boys," for the year 
1854, just published, I learn that the results of that admirable iostitution ore 
most gratifying ; and yet it suffers for want of funds I 
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moment^ aomewhat pamfully, how impossible it is to convey 
by words (impossible to me, at least )j an adequate concep* 
tion of the knowledge to be obtained by a visit to Mettray ; 
and, above all knowledge^ . those impressions upon the mind 
and the affections (which, whether the metaphysician a would 
call them knowledge or not) are invaluable to the possessor. 
But the more difficult the task of transferring these results 
from head to head by the tongue or the pen, so much the more 
important is it that the inquirer should see, hear^ and feel 
for himself. Again, Mettray liaa now a history. It is fifteen 
years old, — an ample space of time to submit all results to 
the full test of experience. No institution in England now 
existing has gone through the same ordeaL Stretton-on- 
Dunemore has closed its useful life, and has passed away, to 
my deep concern and mortification. The fall of any one 
reformatory establishment, for whatever reason, is a "heavy 
blow and a great discouragement" to us. Any fact which 
requires to be explained away, is a sad obstacle to the spread 
of new opinious. AVe have only to reflect for a moment 
upon the shock which every existing institution in England, 
and every one struggling into birth, would receive by the 
closing of Mettray, were such an event possible, to feel how 
it behoves us to labour, in season and out of season, to guard 
against any one of our home experiments turning out unsuc- 
ceaafuL And unsuccegsful some of tbem must be, unless the 
founders and conductors imbue themselves far more deeply 
than they have hitherto done with sound reformatory prin- 
ciples; and unless^ too, they obtain far greater familiarity 
than they at present possess, with the expedients which have 
been devised in various countries for accomplishing the great 
and moat difficult object before them. No Mahommedan 
believes more devoutly in the efficacy of a pilgrimage to 
Mecca, than I do in one to Mettray. 

" Believe me, dear Sirj 
f^ Yery truly yours, 
^'M. D. Hill, 

" Chai-les Bowyer Adderley Esq., M.P., 
Hams Hall, Warwickshire.'* 
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I. Fleming v. Buchanak. 3 De Gex, Mac« & Gord. 976. 

Jsieis — Appaintmtnt under General Bwer — LiabUUy of Eetate appointed to 
DebU -^ priority, ; 

It has long been settled law, that if a man having a genel*al 
power, and a power only over real or personal estate^ to appoint it 
as he will, exercises the power by a testamentary appointment, the 
real property became subject to his specialty ^ the personal property 
to all his debts, whatever might be the intention, or absence of 
intention, npon his part (Bain ton v* Ward, 2 Atk. 172. ; Holmes v. 
Coghill, 7 Ves. 502.) In the above-mentioned case, it was decided 
thBt freehold estates, over which a testator had a general power of 
appointment, and which he appointed by his will (made after Sir 
John Romilly's Act, 8 & 4 Will. 4. c. 104.), were assets for pay- 
ment of his simple contract debis, but were only applicable for that 
purpose after all the testator's own property, strictly so called, had 
been previously so applied. Lord Justice Turner, in giving judg- 
ment, observed, " The mode in which the Court dealt with a case 
of this description in Bain ton v. Ward (2 Atk. 172.), as appears 
from the declaration in the decree in that case, which is set out in 
the note to Holmes v. Coghill (7 Ves, 502.), seems to me to show 
that personal estate, or real estate appointed by a testator, is to 
be applied only in aid of the assets which are really the property of 
the testator. I think, therefore^ that the personal estate, and the 
real estate, including property specifically devised or bequeathed, 
must be applied before the appointed estate. The further and re« 
maining question is, whether, under the provisions of Sir John 
Romilly's Act, the appointed estate can be made liable to simply 
contract debts? I have felt much doubt upon that point; butf 
looking attentively at the words of the Act, I think that appointed 
real estate must be considered liable to its operation, A liberal 
construction has been put upon it, and I am not disposed to give 
it a narrow interpretation. The words are, *When any person 
shall die seised of or entitled to any estate or interest in land,* 
In my opinion, the Court ought to hold that a person having a power 
over land, has an interest in land within the meaning of the 
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statute." Lord Justice Knight Bruce, in noticing the latter point, 
said, that ^^ without looking minutely at the question upon the con- 
struction of Sir John Romilly's Act, if that Act had done nothing 
more than to declare that devised real estates^ of which a man was 
seised in fee, should be liable to simple contract debts, it would 
have become at once the duty of the Court, acting upon analogy 
and principle of the Law as to personal estate, to declare, and de- 
cide that appointed real estate was liable to whatever debts an 
estate in fee simple was liable to," 

2. Fleming v. Self. 3 De Gex, Mac. & Gord. 997« 

Benefit Building Society — Mortgage — Redemption and Decree for against. 

The owner of shares in a benefit building society gave a mortgage 
security on leaseholds^ for sums advanced to him by the society in 
respect of his shares. He subsequently gave notice of his desire 
to redeem the mortgaged premises, and a difference having arisen 
as to the terms of the redemption, he filed a claim. The Lord 
Chancellor made a decree for redemption, directing a calculation 
of the longest possible duration of the society at the date of the 
notice, having regard to the net assets of the society, and to the 
^ monthly subscriptions and redemption-money still continuing pay- 
able, and to the number of 100/. shares to be provided for, 
and charging the plaintiff, as a present debt, with all subscriptions 
and redemption-money which would become payable by him, 
assuming the society to endure for the whole of the calculated 
period, and crediting him with the amount of bonus payable at 
the date of the notice to withdrawing members. 

3. Carberry v. Cox. 3 Ir. Eq. Rep. 231. 

Charity — Bequest to Monks for Charitable Purposes — Cypres, 

In the above-mentioned case there was a bequest of an annuity to 
the Monks of Shandon to provide clothing for the poor children at- 
tending their school. It was held by Lord Chancellor Blackburne to 
be a valid gift to the persons who were Monks of Shandon at the time 
of the testator s death, upon trust, for charitable purposes. And 
that, as the intention in favour of c&arity was general, the Court 
would give effect to the gift by ordering payment to be made to 
the persons who were monks, and after their decease a scheme 
would be directed. " It was objected," said his Lordship, *< that 
as I could not give effect to a bequest to monks, nor recognise 
them as having schools, the bequest was altogether void. In 
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support of this argument, Mr. Fitzgerald relied on the case of the 
Attorney-General v. Goulding (2 firo. C. C. ISS.)* and other 
eases containing the same doctrine* They, however, do not 
appear to me to govern the case before me ; for, connecting the 
finding, tliat Mr. Broderick was the principal, and, as I must infer, 
known to the testator to be tlie principal officer or member of this 
community, I thinks he is to be considered as the person, or at 
least one of the persons, described ; and, consequently, that the 
school kept by him, and the children who should attend it, were 
those in the contemplation of the testator. I, therefore, see no 
difficulty in paying to Aim, and to any of the persons who at the 
testators death were members of this body, the annuities for the 
charitable purposes intended ; and who those other members were, 
and whether now alive or not, I must make matter of inquiry. 
As soon, however, as those persons shall all have died, there will 
be no one to execute the trust ; indeed, there will no longer be a 
school answering the description in the will, but the charitable 
intention will not then have ceased. This is so plainly indicated as 
to leave no doubt that poor children of the vicinity, attending 
school, were to be permanent recipients of the testator's bounty. 
The accidental discontinuance of the school, or its ceasing to 
answer the very description given to it in the will, is no reason 
whatever for refusing to effectuate tbe charitable purpose of the 
testator. For this there is abundant authority, and I shall refer to 
two cases which, though not exactly in pointy are full authority for 
this position ; the Incorporated Society v. Price (1 J. & L. 498.) 
and Hayter t;. Trego (5 Russ. 113.) I must, therefore, ascertain 
who were the individuals described as the Monks of Shandon at 
the time of the testator's death, direct payment of the annuities to 
them, and refer it to the Master to approve of a scheme and 
trustees for the administration of the charity, to take effect on the 
death of the survivor of them." 

There was another point in the case which demands attention. 
A bequest was made of an annuity of 20L per annum <^ to the 
Monks of Mount Melleray, to be appropriated for the improvement 
of the chapel of Melleray." The Abbot of Melleray at the time 
of the testator's death having died, it was held by Lord Chancellor 
Blackbume that his successor had no right to the annuity, and 
that, as there was no general charitable purpose, the Court could 
not direct a scheme. 
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4. East v. Twtpoed. H. L, Cat. 617« 

CyprtMf Doctrine of — Menuxrki an Vrnnderplank v. King, 8 Han, 1. 

One of the questions raised in this case T^as, as to a devise by 
will, to an unborn son of a person in esse, with remainder to the 
children of that unborn son as purchasers. "This," said Lord 
St Leonards, ^* we all know would not be good at law ; and the 
question is, whether it can be executed by the application of the 
cypres doctrine." His Lordship then made the following important 
observations as to the doctrine oi. cypres (see p. 556.): — "The 
Courts have, in recent times, got over the difficulty of these said 
limitations to unborn issue of a person who is himself unborn, and 
is the supposed parent of unborn issue, by the application of the 
doctrine of cypres ; that is, if you attempt to give effect to the 
limitations as they stand, the law will declare them void to a 
certain extent, but will also carry the intention of the testator into 
effect to a certain extent. An unborn son will no doubt take for 
life ; but, on that limitation, you cannot superadd limitations to 
the issue of that unborn son, as purchasers. The law, therefore, 
steps in benignly, and, desiring to effect the general intention, 
not at the expense of the particular intent (because the particular 
intent never can be carried into effect), the law does step in, on 
the doctrine of cypres, and says that the parent himself shall take 
an estate tail, which will comprise in it the issue which the testator 
intended to provide for. That doctrine is not to be carried any 
further: it is carried as far in the case of Vanderplank v. King 
(3 Hare, L) as it ever was carried before, if not, indeed, further; 
because there, upon a joint gift to several, that gift was severed, 
and the unborn son and his issue were held to take differently from 
the rest of the class. Upon that case I do not now give any 
opinion." 

5. CoLOMBiNE V, Penhall.— Penhall V. MiLLER. 1 Smale 
& Giff. 228. 

fraud --^ Settkment hy Trader upon Marriage — When frwiduknt against Cre» 
ditwrt — Wife not entitled to take under, 

^ A solicitor^ who also acted as a scrivener and bill-broker, 
being in insolvent circumstances, married a woman with whom he 
had befen cohabiting for seven years previously ; and by a deed of 
settlement and articles of agreement, executed before the marriage, 
conveyed and assigned the whole of his real and personal estate^ 
down to the minutest articles, to trustees, upon trust, for the sepa- 
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rate use of his wife, with a joint power of appointment among the 
children of the marriage (including an illegitimate daughter), but 
reserving no interest to himself. Immediately after the marriage 
the power was exercised in favour of the illegitimate daughter. 
The property remained under the control of the husband. Two 
months after the marriage a fiat in bankruptcy was issued against 
the hosbandy on a bill filed by the wife to establish the settlementi 
and a cross-bill, by the assignees^ to set it aside. It was held by 
Sir J. Stuart, V.Cy that the settlement was void. «*It is sad," 
observed his Honour, ** that the consideration of marriage, and 
the want of notice, on the part of the wife, of the embarrassments 
and insolvency of the husband, should protect this settlement; 
and the decision of Sir William Grant, in Campion v. Cotton 
(17 Ves. 263.), is relied on. But where there is evidence of an 
intent to defeat and delay creditors, and to make the celebration 
of a marriage a part of a scheme to protect property against the 
rights of creditors, the consideration of marriage cannot support 
such a settlement 

^ As to want of notice, the wife cannot be treated as having no 
notice of the contents of the settlement, and of the nature and of 
the amount of the property comprised in it. She must have known 
that the purpose of the settlement was to protect the property for 
her benefit, and to give her an absolute dominion over it, and 
therefore to remove it out of the reach of the creditors. Where a 
marriage and a settlement are made under such circumstances, 
the consideration of marriage, if allowed to prevail, would only 
afford a secure means of defrauding creditors. But, in this case, 
the husband was a trader subject to the Bankrupt Law. A settle-* 
ment of property made by a trader with intent to defeat and delay 
his creditors, is not only void against them, but the very act of 
executing such a settlement is, by the Statute law, an act of bank- 
ruptcy, which, by operation of the fiat, vests the property in the 
assignees from the very moment of the execution of the settlement. 
* It is not competent to a party giving a consideration for a con- 
tract that is a direct fraud upon the Bankrupt Laws, to have the 
benefit of it.' These are the words of Lord Eldon, and they 
involve a principle which makes the question of notice or no notice 
unimportant. The fraudulent intention on the part of the bank^ 
rupt, without any notice of J;he fraud to the person claiming the 
benefit of an instrument, and, although a valuable consideration 
may have been honestly given, invalidates it against the creditors 
of the bankrupt, and transfers the property to his assignees.*' 
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6. Watson v. Marshall. 17 Beav. 363. 

Mutband and Wife — E^ity to a Settlement — Ignorance of HuAan^e farmer 
Innohency — Order with Consent of Wife to pay to, varied, and Settlement decreed. 

Nothing is more reasonable than that a Court of Justice should 
not allow any person under disability to be prejudiced by any order 
made inadvertently, or without the Court having had it in its power 
to state certain facts which it was its duty to do, to a person whose 
consent to any act depended upon a proper statement of such facts. 
This was exemplified in the recent case of Watson t;. Marshall. 
There it appears that a married woman was entitled to a fund in 
Courty^and the usual order was made on her personal examination, 
and consent for payment of the fund to her husband. It after- 
wards appeared that the husband had been insolvent, of which fact 
the solicitor who acted for her was ignorant, and she also was 
ignorant that its effect would be that her money when ordered to 
be paid to her husband would become liable to the claims of his 
assignee. Sir J. Romilly, M.R., rescinded the order, and notwith- 
standing the opposition of the assignee, directed a settlement to be 
made of the whole fund, the terms of which, to save expense, were 
embodied in the order. " A consent," said his Honour^ " given 
under these circumstances, is not such as the Court would have 
taken. If the Court had known the facts, it would have inquired 
and fully explained the effect of the consent to the married woman. 
It is not a formal but a substantial objection ; for it is the duty o( 
the Court to explain to a married woman what she gets and loses 
by her consent, and the Court is not satisfied unless all the circum- 
stances are stated. Here the Court did not know the circumstances^ 
and she was not aware of the effect of the insolvency, of which she 
had been told, but which had occurred eighteen years ago. The 
whole fund being still under the control of the Court, there is 
nothing to prevent her having a settlement Every part of the 
property of the husband is liable to be taken by his creditors, and 
I must, therefore, treat him as a person having no property. I 
am of opinion that I must order the settlement of the whole fund, 
on payment to the provisional assignee of his costs, charges^ and 
expenses." 

7. Darkin v. Darkin. 17 Beav. 578. 

Husband and Wife ^ Separate Estate — Husband Trustee-^ Savings of separate 

Estate, 

It is now well established that a woman can have separate estate 
without the intervention of a trustee ; for although it may legally 
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vest in her husband, he will in a Court of Equity be held to be a 
trustee for his wife. Thus where two promissory notes and a 
share in a gas company had been left to a woman for her separate 
use, and she married without putting the promissory notes or the 
share in the gas company into settlement, and they were subse- 
quently transferred into the name of the husband, and the husband 
during his lifetime in writing acknowledged that they belonged to 
his wife, it was held by Sir J. Romiily, M.R., that they formed 
the separate property of the wife. 

In the same case the savings of the wife's separate estate were 
invested in the joint names of the husband and wife, and the fund 
was afterwards applied in the purchase of real estate, in the name 
of the husband, who, however, acknowledged the right of the wife. 
It was held by Sir J. Romily, M.R., that the estate belonged to 
the wife. 

8. MiLLiNGTON V. THOMPSON. 3 Ir. Eq. Rep. 236. 

Ltmitationi, SttUtUe of-^ Aeknotpkdffnunt ofDdttt in WiB, 

It was held by Lord Chancellor Blackburne that an acknow- 
ledgment of a judgment debt in the will of the debtor is sufficient to 
take it out of the operation of the Statute of Limitations. (3 & 4 
W. 4. c. 27. B. 40.) 

^ 9. Jennings v. Broughton. 17 Beav. 234. 

Miirepresentatioju — Public Company Director* — Burdtn of Proof. 

In the above-mentioned case, a bill had been filed by a person 
who had taken shares in a mining company to rescind his contract 
with the projectors and lessees, upon the ground that the sales of the 
shares had been obtained through misrepresentation on their part, 
and for a repayment to the plaintiff of the purchase money, he 
offering to retransfer the shares. In dismissing the bill. Sir J. 
Romiily, M.R., made the foUpwing observations : — « I repeat the 
observations I made in Pulsford v. Richards (17 Beav. 87.), that I 
entertain no doubt that persons who take shares upon the forma- 
tion of a company, and the directors who form it, are contracting 
parties, and that the prospectus and advertisements issued by the 
directors are the representations ' quee dant locum contractui.' 
If these representations contain false statements, which cannot be 
made good by the persons who made them, the person who took 
those shares on the faith of them may, in my opinion, avoid the 
contract, and require the founders of the company to restore him 
. VOL. XXI. E E 
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to the position he was in when he took those shares. To apply 
what I said in that case to the present, what I have first to con« 
sider is this — whether the prospectus and advertisements so 
issued contained such misrepresentation, or such suppression of 
existing facts as^ if the real truth had been stated, it is reasonable 
to believe that the plaintiff would not have entered into the con- 
tract ; that is, that he would not have taken the shares which 
were originally allotted to him, and those which he purchased in the 
course of that year. But even if this should be determined in the 
affirmative, it will not be conclusive in the plaintiff's favour; 
because, if the plaintiff knew what the circumstances connected 
with the mine really were, and was cognizant of the fact that these 
representations were inaccurate, he cannot afterwards complain* 
And it is always to be borne in mind, in suits of this nature, that 
the burden of proving that the representations were false, and 
that he acted on the faith of them, lies upon the plaintiff." 

10. ExPARTE Chippendale, Rk German Mining Company. 
4f De Gex, Mac. & Gord. 19. 

Partnership— Managera of Mining Company ^^ How far abtt to bind Partnerahip 
— DiMtinctton between DtUs incurred by way of Loan and in Outlay on hSinu* 

Although the shareholders of mines^are liable for expenses and 
debts incurred by the managers in working the mines, the latter 
cannot, except under an express power, render the shareholders 
liable to persons who may advance money, by way of loan, for 
"such purposes ; although, if such money be properly expended in 
working the mine, the managers may recover the amount from the 
•harehoidens. See Burmester v. Norris (6 Exchequer^ 796*); 
Ricketts v. Bennett (4< C. B. 686.) ( Hawtayne v. Bourne (7 M. ft 
W. 605,); Hawken v. Bourne (8 M. h W. 70S.) Lord Justice 
Turner has thus clearly stated the distinguishing principle between 
these cases : — '< It is not according to the usual course of business 
for the manager of a mine to borrow monies for the purpose of 
Carrying oti the mine, and therefore where money is lent to the 
manager of a mine, the party lending it must look to the power 
of borrowing with which the manager is invested, and can recover 
over against the parties who have authorized the borrowing of the 
money \ but, on the other hand, wages must become due to the 
miners, and goods must be bought upon credit by the manager of 
a mine, and the shareholders, therefore, are considered to have 
authorized the manager to incur such expenses and contract such 
debts, and consequently are held liable for such expenses and debts. 
Surely this distinction is sound in principle. To hold the share- 
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holders liable for monies borrowed bj the manager without their 
authority would be unjust; for then they would be liable, whether 
the monies borrowed were expended upon the mine or not ; but 
there is not the same injustice in holding them liable for wages 
incurred and debts contracted for the purposes of the mine, for 
theft they have the beneBt of the expenditure.** 

ll. Stonbs v. Rowtok. 17 Beav. 308. 

hmuer to Munivhig and canimuiMg IViufen to appoint new Tnmtge$ —-QmUntetum. 

Tkis u to important ease for cooTeyancer^ though it is to be 
regretted that the sole result of the decision is to render two deeds 
neeessary, wliere one might otherwise have been sufficient, in order 
to OT«rcome an ob|ection of a purely formal and technical charac- 
ter. The ease was as follows e-^Two trustees were originally 
appointed by a settlementi in which was contained a power, that if 
the trustees^ or either of them, should be desirous of being dis- 
charged, the tenant for life, '' and after his decease ^ $urviff%ng 
or continuing trustees or trustee" or the executors or administrators 
af the last acting trustee^ might appoint any other person or per- 
sons to be a trustee or trustees, in the stead of the trustee or 
trustees so desiring to be discharged. And upon every such ap- 
pointment, the trust premises should be so transferred that the same 
might become vested in the new trustee or trusteed jointly with the 
suroioiinforfsonlUnisAng trustee or trustees^ or solely, as the case might 
require. It wa« held by Sir J. Romilly, M.R., that this power did 
nbt authorise the two original trustees, after the death of the tenant 
for Hie, to retire together, and appoint two new trustees in their 
stead. << I am of opinion," said his Honour, <* that I must treat 
this as an ordinary elause> giving the continuing trustee power to 
appoint a new trustee in the place of the retiring trustee or 
tmsteea. Though there may be some absurdity in requiring two 
deeds to be executed, in order to appoint the new trustees, yet I 
am of opinion that, if a power is so worded, it must be followed." 

The mode, in Huch a case, of getting out of the difficulty, would 
be as follows : — By one deed a new trustee is appointed by the 
two old trustees, one of the latter thereupon retiring; another 
deed is then executed, appointing another new trustee to act jointly 
with the l^rst appointed new trustee, the last old trustee there- 
upon retiring. As the latter deed may be executed immediately 
after the other, there certainly does seem, as obperved with greaT 
justice by the Master of the Rolls, «* some absurdity " in the result 
of the decision. 

^^ 2 
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12. Willis v. Willis. 17 Sim. 218. 

Principal and Startty — Diteharge of Svrefy, 

In this case^ the creditor contracted to convey to the debtor 
certain property free from incumbrances, except such as were set 
forth in a schedule, in consideration of the debtor, with another 
person as his security, making certain payments. It turned out 
that the property was charged with another incumbrance, of which 
the security had no actual knowledge, and of which the creditor 
alleged that he had forgotten the existence. It was held by Sir 
L. Shadwell, V.C, that the surety was discharged from his liability ; 
his Honour's opinion being, that if, when the contract was made 
between the principal and surety, both parties were in a state of 
ignorance, which was admitted in the answer, it must be taken to . 
be the same as if, in administering equity between the parties, the 
principal was in a situation which bound him to communicate a 
fact which the surety had forgotten. 

13. Attorney-General v. Chambers. 4 De Gex, Mac. & 

G. 206. 

Sea-shore — How far the Right of the Crotan extends to. 

In this very important case, after a full discussion, it was held 
by the Lord Chancellor Lord Cranworth, with the assistance of 
Alderson B. and Maule J., that, in the absence of all evidence of 
particular usage, the extent of the right of the Crown to the 
sea-shore landwards is primd facie limited by the line of the 
medium high tides between the springs and the neaps. 

" The question," said the Lord Chancellor, " for decbion is, 
what is the extent of the right of the Crown to the sea-shore ? 
Its right to the littits maris is not disputed. But what is the liUus ? 
Is it so much as is covered by ordinary spring-tides, or is it 
something less? The rule of the Civil Law was, — ^Est au- 
tern littus maris quaienus hybemus fluctus maximus concurriL* 
This is certainly not the doctrine of our law. All the au- 
thorities concur in the conclusion that the right is confined 
to what is covered by 'ordinary' tides, whatever be the right 
interpretation of that word. By hybemus fluctus maximus is 
clearly meant extraordinary high tides, though, speaking with 
physical accuracy, the winter tide is not, in general, the high- 
est. Land covered only by these extraordinary tides, is not 
what is meant by the sea-shore; such tides may be the result 
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of the windy or other causes independent of what ordinarily regu- 
lates flux and reflux. Setting aside these accidental tides, the 
qaestion is^ what is the meaning of ordinary f It is evidently a 
word of doubtful import. In one sense, the highest equinoctial 
spring-tides are * ordinary,' and they occur in the natural order of 
things. But this is evidently not the sense in which the word 
< ordinary' is used when designating the extent of the Crown's 
right to the shore. — Treatise de Jure MariSy pp. 12 — 25. 

Disregarding, then, extreme tides, we next come to the ordinary 
spring-tides ; t. e., the spring-tides of each lunar month. No doubt, 
speaking scientifically, they probably all difPer ; but, practically, this 
may be disregarded. Lord Hale gives no absolutely decided 
opinion ; but he evidently leans very strongly against the right 
to the land covered only by spring-tides {Treatise de Jure 
Marisy p. 26.), and refers to decisions which support his views. 
Then he discusses ordinary tides as if synonymous with neap-tides." 
The Lord Chancellor, after referring to Blundell v. Caterall (5 B. 
& A. 268.), Lowe v. Garett (3 B. & A. 863.), observes that there 
is no authority to guide us upon the subject. 

'< In this state of things," adds his Lordship, " we can only look 
to the principle of the rule which gives the shore to the Crown. 
That principle I take to be that it is land not capable of ordinary 
cultivation or occupation, and so is in the nature of unappropri- 
ated soiL Lord Hale gives, as his reason for thinking that lands 
only covered by the high spring-tides do not belong to the Crown, 
that such lands are, for the most part, dry and maniorable ; and, 
taking this passage as the only authority at all capable of guiding 
us, the reasonable conclusion is, that the Crown's right is limited 
to land which is, for the most part, dry and maniorable. 

"The learned Judges, whose assistance I had in this very obscure 
question, point out that the limit indicating such land is the line 
of the medium high tide between the springs and the neaps. All 
land below that line is^ more often than not, covered at high water ; 
and so may justly be said, in the language of Lord Hale^ to be 
covered with the ordinary flux of the sea. This cannot be said of 
any land above that line ; and I therefore concur with the able 
opinion of the Judges, whose valuable assistance I had^ in think- 
ing that medium line must be treated as bounding the right of the 
Crown.'* 
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14. In R? Moss. 17 Peay. 341, 346. 

SoUcitor and CUeni — Coit* — Omirati om to durinp Litipatiom — Jjfierward^ 

While a solicitor is employed in conducting a litigation for a 
client, when the injury to the client, by discharging that soli- 
citor and employing another might be irreparable, an agreement 
as to the mode in which future costs are to be calculated and 
arranged is such as the solicitor cannot enforce against his client. 
Thus when two persons in 1851 agreed to charge their real estates 
with the amount of costs due to their solicitor, with annual rests, 
the solicitor instituted a suit to enforce the lien, and the client 
presented a petition for taxation. Sir J. Romilly, M.B., made the 
usual order for taxation, with a direction to the Master to ascer- 
tain the amount due in 1851 ; but he considered that the Court w^s 
not competent to deal with the question of lien. 

Where, however, although the relation of solicitor and client 
still exists, the litigation is actually at an end^ or even virtually 80| 
in consequence of the client not wishing to take further proceedings^ 
the solicitor may enter into a binding contract with his client with re- 
spect to costs. Thus where a client having witfidrawn from a litiga- 
tion, his solicitor agreed to take one-third of his bill in full discharge 
if the suit (which was to be carried on for the benefit of another party) 
failed ; and the client agreed to pay the remainipe two-thirds, if it 
succeeded ; it was held by Sir J. Romilly, M.R., that after a 
lapse of eight years when the suit had succeeded, the taxation of 
the bill ought not to be ordered* 

15. The Sheffield Gas CoKsuMEfis' Company (Hegisterso) 
V. Harrison. 17 Befiv. 294. 

Speci/ie PttJormaitcB^ Mefu$ai of Coairact to exoetiU JUed ofSt^UmemL 

In this case the defendant (the Chairman of the Committee of 
Provisional Directors) agreed in writing to take shares in a Joint 
Stock Company, " and to execute the deed of settlement when re- 
quired" By the deed of settlement it was provided that " the 
board of directors should, within fourteen days after notice, 
accept or refuse any proposed transferee of shares; and who 
being accepted, and having executed the deed, was entitled to he 
registered as a shareholder. But in case the board rejected the 
proposed transferee, and should not, within fourteen days, 6nd 
some other eligible person to take the shares at the market price, 
it was incumbent on the board to accept and register the transferee 
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origiMlly proposed." It was held by Sir J. Romilly, M.R., that 
speeifio performance of the contract ought not to be deereedy and 
a claim filed to enforce it was, as *< purely speculative," dismissed, 
with costs. 

16. Watson v. Alcock. 1 Smale and Giff. 319. 

S%refy^ Discharge of — Warrani of AUomey^ 

A creditor had agreed with the surety that, upon being required 
so to do by the surety, the creditor should enter up jyudgment on a 
warrant of attorney given by the principal debtor, and levy exe-r 
cution thereon. The creditor, by the request of the surety, entered 
^P judgment on the warrant of attorney, and levied execution on 
the property of the debtor; but in consequence of neglecting to file 
the warrant of attorney y or a copy thereof within the time required 
by law, he was deprived of the fruits of the execution by the 
bankruptcy of the creditor. It was held by Sir J. Stuart, V.C, 
that the surety was thereby discharged. 

17. Attornby-Gsnxral v. Wilkins. 17 Beav. 885. 

Vmdor and Purchaser -* Charity — Flea of Purchase for Valuable ConsideratioH 
without Notice, 

Lands, subject to 4 rent-charge for a charitable purpose, were 
purchased by a person who had no notice of the rent-chf^rge. 
IJeld, upon fm informs^tiou and bill being filed to enforce payment 
of the rent-charge, that the plea of purchs^aer for vi^luable considera- 
tion was good, although against a legal title and a charity* 
*< There are m^uy cases," said his Honour, " amongst which are 
Rogers v^^ Scale (Freem. 84.), Williams v, }4^mbe (3 Bro, Q, C- 
264), upd Collins V. Archer (1 Russ. & Myl. 284.)f iu which it has 
been held, that a defence of a purchase for value, without notice? 
is a good defence against a person seeking to enforce a legal right. 

<< On the other hand, and opposed to these, are the cases of 
Parker v. Blythmore (2 Eq. Ca. Abr. 79. pi. 1.), Jerrard v. Saunders 
(2 Ves, jun. 454.), Gait v. Osbaldeston (I Russ. 158. S. C. 5 Mad. 
128.), Wallwyn v. Lee (9 Ves. 24.), Joyce v De Moleyns (2 Jon. 
& L^t* 374.), and Penny v. Watts (1 M. & G. 150 ; 1 H. & T. 
266.)) eight or nine cases, which n[iore or less determine the con- 
trary. 

^< It i% therefore, necessary to consider the principle upon which 
the Court proceeds. My opinion is, that it proceeds on this, that 
when you once establish that a person is a purchaser for value, 

KE 4 
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wstboot notice, this Court will gire no aisistance against him, bat 
the right most be enforced at hiw. It is true, in this case, that 
the defendant has not purchased the rent^harge ; but he bought 
the estate^ believing he was buying it without any rent^harge npoo 
it If^ therefore, the plaintiffs have a legal right, they must enforce 
it at law. The means of doing so exist in this case. Under the 
late statutes, trustees might have been appointed of this charity, 
and the legal estate vested in them, and they might then have pro- 
ceeded effectually to enforce their rights in a Court of Law. I 
think this information fails, and it must therefore be dismissed, but 
without costs." 

18. Donaldson v. Donaldson.^ 1 Kay, 711. 

Voluntary A»§ignment — EquiicMe Interett — Cho»e in Action — Notice, 

The principle upon which Courts of Equity proceed, on applica* 
tions to enforce voluntary assignments, has often been clearly enun* 
elated, viz., that the assignment must be as complete as the donor 
can make it, and that where anything remains to be done which 
can be done by him, and the gift is imperfect, the Court will not 
interfere. The difficulty, however, has always been in ascertaining 
what is a complete assignment. If stock were standing in the 
name of the assignor, and he were to assign it by deed, it still 
remaining in his name, it is evident that the donor has not done all 
in his power, as he might have transferred the stock (Dillon v. 
Coppin, 4 My. & Cr. 647.)> but where the stock is standing in the 
names of other persons as trustees, the consequence of holding 
that an assignment by deed, without transfer, is not enforceable in 
Equity, would in effect be to decide, that a person could not make 
a voluntary giftof property in the hands of trustees. Indeed, in 
Beatflon r.Beatson (12Sim. 291.) in opposition toSloane v.Cadogan 
(Sug. V. & P. 1119. 11th ed.), it has been so decided. The re- 
cent case, however, of Kekewich v. Manning (1 De G. Mac. & G. 
176.) has gone far to uphold the authority of the latter case. 

Another question, never satisfactorily decided, was, ho\? far 
notice to the trustees in whose names the stock was standing, was 
necessary to give validity to an assignment of the equitable fnterest. 
All these questions have been most ably dealt with in the above- 
mentioned case by Sir W. P. Wood, V. C. There a person as- 
signed by a deed, without consideration, all his interest in a sum 
of stock standing in the names of trustees^ upon trust for him. It 

» See so L. R. 187. 407 ; 16 Beat. 315. 346. 
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was held by Sir W. Page Wood, V. C, that, aUhough no notice 
of the deed had been given to the trustees during the doner* s 
UfeHtnCy it was a complete gift, and that the donee might 
compel a transfer, without making the representatives of the 
donor parties to the suit, although he would have no remedy 
against them, had they transferred the stock to another person 
previous to their having notice of the deed. *<In case," said 
his Honour^ "of an assignment of the equitable interest in 
stock standing in the names of trustees, the deed of assignment 
passes the whole equitable interest of the donor, and the donee 
may go with that deed to the trustees, and say, transfer to me the 
interest in this sum of stock ; and I think that, in such a* case, it 
would not even be necessary to make the donor a party to a suit 
to enforce the gift. Then the question is, whether, notice not 
having been given to the trustees, the gift could be enforced. As 
to that, it has been said in some cases, that the gift is complete 
when no further act is required to be done by the donor or the 
donee (Edwards v, Jones, 1 My. 8c Cr. 239.) ; and that seems to 
imply a doubt whether, if there were any act to be done by the 
donee, the gift, could be treated as complete^ But the assignment 
has completely passed the interest of the donor. It is true that, if 
no notice of it were given to the trustees, they would be justified 
in transferring the stock to the original cestui que trust for whom 
they held it ; and, if they did so, there would be no remedy against 
them ; and it is possible that the donee might not be able to recover 
the stock ; but all that the donee has to do is, at any time he thinks 
fit, to give notice to the trustees before the stock is transferred ; 
and when he has given such notice, his title is complete; and, 
unless the donor or his executors actually obtain possession of the 
fund, the donee does not require the aid of this Court against 
them. The fact that the trustees are themselves the executors of 
the donor in this case, I think does not make any difference. As 
the donor has not obtained possession -of the fund, the donees have 
a right to go to the trustees and require them to transfer the stock, 
or come to the Court to have that done. The donees require no 
assistance from the Court against the original assignor, and there- 
fore the assignment is such as the Court will support. That is 
the principle upon which cases like Sloane v. Cadogan (Sugd. Vend. 
& Pur. 1119., 11th edit.) proceed, and which Lord Cottenham 
seems to recognise in Edward v. Jones (1 My. & Cr. 238.), 
where he says, *In Sloane v. Cadogan the claim was not against 
the donor or his representatives, for the purpose of making that 
complete which had been left imperfect, but against the persons 
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who had the legal custody of the fund; and the question wfia 
whether the transaption constituted them trustees for the fund iov 
the ceMtui que trusts. Sir W, Grant came to the conclusion that 
it did ; and the consequence was^ that they were bound to account. 
That case has been considered by Sir Edward Sugden as going a 
great way ; but» upon the principle stated by Sir W, Grant, it ia 
free from all possible question, for there was no attempt in that 
case to call in aid the jurisdiction of the Court." In this case 
there is no need whatever for the donees to call in aid the juiis- 
diction of this Court against the original assignor or his repre- 
sentatives. All that they have to do is to require the trustees who 
hold the fund to transfer it to them. 

This decisiqn goes somewhat beyond all the authorities, except 
Cadogan v. Sloane ; but I cannot hold that the owner of an 
equitable interest in a chose in action is not entitled to assign it j 
and I think that upon the principle recognised in Ellison v. Ellison 
(6 Ves. 656.), and like cases, I must decide that the equitable 
interest in this stock was effectually assigned by this deed. 



19. Weale v. Olive. 17 Beav. 

Voluntary Gift — Shares. 

It is a well-known rule ths^t a Court of Equity will not in favour 
of a volunteer enforce an incomplete gift* Thus, where a person 
directed the certificates of some United States bank shares^ stand- 
ing in his n£^me, to be delivered to his nephew, and in a letter to 
him stated that ^^ he made a free gift of then^" to him* and also 
executed a power of attorney for transferring the shares^ which 
was uQt apted i^pon, and the shares were standing in the name of 
the uncle at his death ; it was held by Sir J. Bomilly, M.R., that 
the shares still formed part of the personal estate of the un^le. His 
Honouri after distinguishing the case from Exparte Pye (18 Ve^ 
140.), where Lord Eldon considered that the person in whose 
nan^e the French rentes stood had constituted himself a trustee, 
addedj ^' It is clear that in this case the testator did not intend to 
execute any declaration of trust, but to give the shares tq his 
nephew. If the testator had said that, until the transfer, he would 
hold the shares for his nephew's benefit, and pay him the dividends, 
that would have been a sufficient declaration of trust. Here, the 
intention was not completed ; nothing was done to make the gift 
effectual, and the case must be governed by the ordinary rule, 
which is, that the Court will not assist a volunteer by making 
effectual an incomplete gift,*' 
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1. AmbasMidor — £«l«nt of Prtril^ge in Coromennal Dcalioga — Charg4 
d'Affior^ -^ Secretary of Legation — Voluntary Submission to Jurisdiction. 
2. Contract of Sale — Variance between bought and sold Notes — Usage of 
Trade. S. County Courts — Prohibition — Erroneous Decision on a Matter 
within the Jurisdiction of the Court. 4. Covenant — Deed executed by the 
Covenantor only — Distmction between Leases and other Indentures. 5. Damages 
— Action against Banker lor refusing to pay Cheque of Trader having voU 
iieient Funds. 6. Insuranot against ^e — Warranty of Description of Pro- 
perty insured «— Paper annexed to Policy — Subsequent Alteration increasing 
Risk. 7. ^ife Assurance not a Contract of Indemnity — Validity of Policy on 
Life of a Third Party whose Interest in Life existed at the Date, but sub- 
sequently ceased. 8. Mining Company — Shares in an Interest, in Land within 
the Meaning of Statute of Frauds. 9. Negligence — Sunken Vessel — Duty of 
Owner. 10. Practice — Granting Rules returnable at Chambers. 11. Rating 
-r- Exemption of Scientiiie Societies from, under 6 & 9 Vict o. S6. s. I. 12. 
Right of Support to X^and and Houses from adjacent Property — Damages by 
Undermining. 13. Statute, Construction of — 44 Geo. S. c. Si. ^ 14* is a pro- 
hibitory Act against unqualified Persons acting as Conyeyancers, &c., and such 
Persons cannot recover Payment for their Services by Action. 14. Witness — 
Admissibility of Defendant in Information for Penalties. 15. Witness — Costs 
allowed to Party detained as a Witness — Maintenance petidiilg Rule for new 
Trial. 

1. Tatlor y. BbsTi Droust, and OTHERa« 14 Common Beiick 

Rep. 487. 

Ambeuatuhr — Extent of PrivUepe of, in Commercial Dealings — Charge ^Affairu 
— Secretary of Legation — Vohintary Submistion to Jurisdiction, 

This was an action in the Court of Common Pleas against Ihe 
defendants as directors of a mining company alleged to have been 
formed in Belgium, to recover the amount of the plaintiffs' de- 
posits on certain shares. Clarke, one of the defendants^ suffered 
judgment by default, but all the other defendants duly appeared 
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by attorney and pleaded ; and the cauBe being at issue, and notice 
of trial given, the defendant, Mr. Drouet^ applied to stay pro- 
ceedings, or to have his name struck out, or in the event of the 
rule not being made absolute, why he should not be at- liberty to 
withdraw his plea, and plead his privilege as an ambassador. The 
affidavit on which the rule was obtained stated that Mr. Drouet 
had been duly appointed and acted as first Secretary of Legation 
of the King of the Belgians at the Court of St James's, and as 
Charg^ d' Affaires in the absence of the Minister Plenipotentiary. 
On the ruling coming on to be heard, the case was very elabo- 
rately argued, and a great number of authorities referred to, as to 
the general question of the extent of the privileges of an am- 
bassador ; it being contended on Mr. Drouet's part that he was by 
the law of nations altogether exempt from the ordinary jurisdic- 
tion of the Courts of this country ; and on the part of the plaintiff 
and tMfe co-defendants of Mr. Drouet, that he was only so far 
relieved from process against his person or his property as was 
essential to his comfort and dignity; that the privilege claimed 
did not prevail in proceedings arising out of commercial trans- 
actions, and that at all events the privilege could not be set up 
in the present case, after Mr. Drouet had voluntarily submitted 
himself to the jurisdiction. On this last point the Court of 
Common Pleas were unanimous against Mr. Drouet, and the 
rule was discharged : but no express decision was come to as to 
the other points. *' It is a grave question," said Mr. Justice Maule» 
*< whether an ambassador or public minister (which Mr. Drouet 
undoubtedly is) is so far protected as not to be liable in any 
manner supposing him to object to the jurisdiction. That ques- 
tion is not decided by any legal determination in this country, nor 
as far as judicial determinations go do we find it so determined 
elsewhere." . . . " It is an important point, and one fit to be 
gravely considered when it fairly arises, whether an ambassador is 
liable to be sued by process not affecting his person or his goods s 
whether by such a process he can be brought unwillingly into the 
Courts of this country, and have his rights determined on, perhaps 
even so as to interfere with his comfort. A man could not stand 
by, and without care allow a rule to be determined on which 
the decisions would be binding Upon him ; and, therefore, it may 
well be questioned whether the privilege of the ambassador is not 
as extensive as the text of Blackstone alleges it to be. 

«* But it is not necessary to decide that point in the present case, 
because, whatever the extent of the privilege may be, I think 
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where a person Toluntarily appears in an action, and allows it to 
go ODy without interposing, to an advanced stage^ and where there 
has been no interference with his person or property, and where 
the action may be carried out with fall effect without interfering 
at all with such person,— to such a case as that, I think we should 
do wrong to extend the privil^e of ambassadors.*' 

2. Moors v. Campbbll. 10 Exch. 323. 

Comtreutof SaU — Variance heiween bouffhiattd told Notes — Ueage of Trade, 

The plaintiff employed a broker to purchase for him some hemp. 
The broker, having negotiated with the defendant, signed and 
sent to him a note of the purchase of 100 tons of hemp, to arrive 
by certain ships ; " payment, at the option of the buyer, by accept- 
ance at six months from delivery, or cash in fourteen days, less 
two and a half per cent. ; to be taken from the quay at the landing 
weights." The defendant afterwards signed and sent to the broker 
a note, differing in several material points from the note sent to 
him. On the 18th of September a ship arrived with 50 tons of 
hemp, and on the 2dth was warehoused at the broker's verbal 
request. On the 3rd of October the plaintiff declared his option 
to pay by bill. The defendant afterwards tendered to the broker 
delivery orders for "about" 50 tons of hemp; but the broker 
refused to receive them and give the plaintiff's acceptance, on the 
ground of the quantity being so described, and the defendant in 
consequence resold the hemp. The plaintiff then sued the de- 
fendant for not delivering the hemp, and declared on the note 
signed by the defendant as the contract between them : and the 
Court of Exchequer held — 

First, that it was a question for the jury whether both parties 
intended that the note signed by the defendant should be the 
contract, in which case there was a sufficient memorandum within 
the Statute of Frauds ; or whether the defendant never intended 
to be bound as seller, unless the buyer also signed a correlative 
note to bind him ; and if so, there was no valid contract 

Secondly, that evidence was admissible to prove that, by usage 
of trade, the delivery orders were in the usual form when goods 
were warehoused in bulk ; and when that evidence was coupled 
with proof that the goods warehoused were actually of that weight 
hX the landing scales, and that the particular orders referred to 
the identical goods so weighed, such delivery orders were a suffi- 
cient performance of the contract to deliver. 

Thirdly, that the parol agreement to alter the written contract 
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td deliver the hemp on the quay by Bubstitatilig a delivery fh>iil 
the warehouie, did not operate as a new conttact to as to be A 
waiver or discharge of the old one ; for sueh agreement was void 
by the Statute of Frauds. But if the plaintiff had aecepted the 
goods in the warehouse, or even the delivery order in the fbrtn 
offered^ as a performanee of the edntraet on the defendant's parf» 
there would have been a good answer by way of accord and 
satisfaction. 

S. The Guardians of the Poor of the Lexden amd 
MuNSTER Union v. Southoate. 10 Exchequer, ^1. 

the defendant was sued tti the County Court tn the dottbte 
capacity as executor of John Ingate Southgate, dece^ed, and as 
administrator of Jane Sonthgate, the widow^ for the sum of 
1?/. \s. psdd for the support of the children of the deceased. 
On the trial, the defendant objected that the plaintiffs ought to 
elect in which capacity they proceeded against him \ and further, 
that there was no evidence that the attol'ney who appeared iil 
support of the claim had been, in pursuance of 5 & 6 Vict. C. 57. 
s. 17., duly authorized by the plaintiffs, who were the guardians 
of the poor of a parish, to bring the action. The Judge overruled 
both objections, and gave judgment against the defendant generally. 
The Court of Exchequer on a motion for a prohibition^ held, 
assuming the decision to be incorrect, that, as the Judge acted 
within his jurisdiction, such objections afforded no ground for a 
prohibition. " It may be," said the Lord Chief Barott, ** that the 
decision was erroneous ; but even in a case where there is not a 
particle of evidence to support the decision, $Hll if the County 
Court has Jurisdiction^ there is no ground for a prohibition^* 

i. Morgan v. f ike. H Com. B. 473. 

4. Cotenant-^Veed tgtcuied bjf iht Covenantor only^ DUtincHon htiwm. LtMses 
and other Indenturtt, 

This was ati action on an indenture containing a covenant ott 
the defendant's part to replace certain stock: sold out by the plain- 
tiff, and cross covenants on the plaintiff's part which were stated 
to be the conditions for the covenants on the defendant's part 
The indenture was executed by the defendant only, and after 
verdict for the plaintiff on the issue, non est factum, the defendant 
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moTcd ftir a new trials relying on Sweetman v. Ambler, 8 Exehe* 
quer, 72. ; Pitman v. Woodbury, S Exchequer, 4» ; Gooch 9^ Good« 
man,. 2 Q. B. 598.; 2 Gale & D. 169. ; Se Com. Dig. Covenant 
F» ; but the Court of Common Pleas refused the rule, on the 
ground that the case of a lease to which the authorities cited 
apply» is wholly different from any other deed of covenant^ an 
action being maintainable in the latter case against the covenantor) 
although the deed may not have been executed by the covenantee ; 
for the general rule is^ if one party executes his part of an inden- 
ture, it shall be his deed, though the other does not execute his 
part" Com. Dig. Fait. (C. 2.) 

5. RoLiN V. Steward. P. O. 14- Com. B. 595. 

Doflu^et— . Actum ojfointt Banker for refvting to pay Cheque of Trader having 
wfficitjd Funds, 

This was an action against the public officer of a Joint Stock 
Bank for dishonouring the cheques of the plaintiff, a merchant and 
shipowner, who at the time had sufficient funds in the bank to 
meet the same. At the trial before Lord Campbell, no special 
damage was proved, but his Lordship told the jury to give not 
nominal or extravagant, but reasonable and temperate damages, 
and the jury gave the plaintiff a verdict for 500/. On a rule being 
obtained for a new trial, the Court of Common Pleas held the 
ruling of the learned Judge right s the plaintiff being a trader, 
and entitled to special damage for any act prejudicial to his credit^ 
without proof of any damage being actually sustained ; but as the 
damages awarded were deemed excessive, they were ultimately 
by consent reduced to 200/!. 

In the case of Marzetti v. Williams (1 Barn. & Ad. 415.), where 
the liability of a banker for improperly dishonouring his customer's 
cheque was first established, merely nominal damages were recom- 
mended ; and in Hadley v. Baxendale (9 Exchequer, 341.) it was 
laid down that damages recoverable on a breach of contract are 
such only as may fairly and reasonably be considered arising either 
naturally, ue., according to the usual course of things from such 
breach of contract itself, or such as may reasonably be supposed to 
have been in the contemplation of both parties at the time of the 
contract being made. In the present case Mr. Justice Williams 
observed, *'I think it cannot be denied that if one who is not a 
trader were to bring an action against a banker for dishonouring a 
cheque at a time when he had funds of the customer in his hands 
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sufficient to meet it, and special damage were alleged and proved^ 
the plaintiff would be entitled to recover substantial damages. 
And when it is alleged and proved that the plaintiff is a trader, I 
think it is equally clear that the jury in estimating the damages 
may take into their consideration the natural and necessary con- 
sequences which must result to the plaintiff from the defendant's 
breach of contract; just as in the case of an action for a slander 
of a person in the way of his trade, or in the case of an imputation 
of insolvency on a trader, the action lies without proof of special 
damage." 

6. SiLLEM V. Thornton. 3 Ellis & Bl. 906. 

Intwance against Fire-r- Warranty ofDfcription of Property insured — Paper 
annexed to Policy — Subsequent Alteration increasing Risk, 

This was a special case arising out of an action on a policy of 
fire insurance effected with the defendant in London, in February, 
1851, on a brick building at San Francisco. The description of 
the building was contained in a paper writing annexed to the policy, 
and referred to therein. This description was correct at the time 
of the policy being effected ; but the parties beneficially interested 
made a variety of subsequent alterations in the building, by in- 
creasing its area, and adding a third story ; which alterations were 
stated in the case not to have increased the hazard or probability of 
fire, except so far, if at all, as the increase of the area of a building 
by a third story may be considered by the Court to have necessa- 
rily increased such hazard or probability. The Court of Queen's 
Bench held the description in the paper annexed to the policy to 
amount to a warranty that the building was as described at the 
time of effecting the insurance, and should so continue as long as 
the insurance lasted; and that the alteration of the building, 
after the policy was effected, was a breach of the warranty, and 
avoided the insurance. 

7. Dalby v. India and London Life Assurance Compant. 
24 Law Journal, C. P. 2..» 

Life Assurance not a Contract of Indemnity — Validity of Policy on Life of a 
Third Party whose Interest in Life existed at the Date, but subsequently closed. 

In covenant on a policy of assurance effected by the plaintiff, 
on behalf of the Anchor Life Assurance Company, with the de- 

' This is a case of so much importance, that we have thought it advisable to 
depart from our usual practice of noticing only the cases as they appear in 
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fendants for 1000/., on the life of the late Dake of Cambridge, 
the issue raised by the pleadings was, whether the Anchor Com- 
pany were interested in the Duke's life to the amount insured. 
The facts proved on the trial were, that a Mr. Wright had effected 
with the Anchor Office four policies on the Duke's life to the 
amount of 3000/. in all : and the Anchor Company, wishing to 
reduce their risk, effected the policy now declared on, by way of 
re-assurance ; and subsequently arranged with Wright, during the 
Duke's life, that Wright should give up the policies for SOOO/., 
in consideration of a certain annuity for the lives of himself and 
wife. The Anchor Company, however, kept up the policy now 
declared on, and duly paid the premiums up to the Duke's death. 
At the trial, the point of interest was reserved by Mr. Justice Cress- 
well for the Court of Common Pleas ; but when the rule came on 
to be argued, it was agreed that a bill of exceptions should be 
stated^ as on the ruling of the learned Judge at the trial, that the 
Anchor Office were not interested in the Duke's life, in order, if 
necessary, that the decision of the House of Lords might, if 
necessary, be obtained. 

After a very able argument, the Court of Exchequer Chamber 
took time to consider their judgment; and ultimately decided 
that the real issue was as to the interest of the Anchor Company 
in the Duke's life at the date of the policy ^ and not as to such 
interest at the time of his death ; and but for the case of Godsall 
V. Boldero (9 East, 72., 2 Smith's Leading Cases, 157.)> ^o doubt 
would have been entertained on the subject. 
' Upon considering Godsall v. Soldero, Mr. Baron Parke observes 
it is certain that Lord Ellenborough decided upon the assumption 
that a life policy was in its nature a contract of indemnity, as 
policies on marine risks and against fire undoubtedly are; and 
that the action was, in point of law, founded on the supposed 
damnification occasioned by the death of the debtor existing at 
the time of the action brought ; and his Lordship relied upon the 
decision of Lord Mansfield in Hamilton v. Mendes (2 Burrow, 
1198.), that the plaintiff's demand was for an indemnity only. 
Lord Mansfield was speaking of a policy against marine risks, 
which is in its terms a contract for indemnity only. But that is 
not the nature of what is termed an assurance for life ; it really is 
what it is on the face of it, — a contract to pay a certain sum in 

what are received by the Courts as the regular rtportt ; a practice which we 
have pursued simply to secure order and system, and not from any disparage- 
ment of the very valuable reports contained in the « Law Journal." 

VOL. xxr. F P 
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tbe event of death. It is valid at Common Law ; and if it is made 
by a person having an interest in the duration of the life, is not 
prohibited by the statute 14? Geo. HI. c. 48. 

But though we are quite satisfied that the case of Godsall v. 
Boldero was founded on a mistaken analogy, and wrongs we should 
hesitate to overrule it, though sitting in a Court of Error, if it had 
been approved and followed, and not questioned, though many 
opportunities had been offered to question it It was stated that 
it had not been disputed in practice, and had been cited by several 
eminent Judges as established law. The judgment itself was not, 
and could not, be questioned in a Court of Error, for one of the 
issues, nil debet, was found for the defendant. Since that case^ we 
know practically, and that circumstance is mentioned by one of 
the Judges in the cases hereinafter referred to, that the insurance 
offices, generally speaking, have not availed themselves of the 
decision, as they found it very injurious to their interests to do so. 
They have, therefore, generally speakings paid the amount of those 
life insurances, so that the number of teases in which it could be 
questioned is probably very small indeed; and it may be truly 
said^ instead of the decision in Godsall v. Boldero being uniformly 
acquiesced in and acted upon, it has been uniformly disregarded. 
Then as to the cases: there is no case at law, except that of 
Barber v. Morris (1 Moo. & R. 62.)> in wbich the case of Godsall 
V. Boldero was incidentally i^oticed, as proving it to be necessary 
that the interest should continue till the death of the cestui que vie. 
It was proved in that case to be the practice of the particular 
office in which that assurance was made to pay the sum assured 
without inquiry as to the existence of an insurable interest ; and 
on that account it was held that the policy, though in that case 
the interest had ceased, was a valuable policy, and, the plaintiff 
could not recover, on the ground that the defendant, the vendor of 
it, was guilty of fraudulent concealment, in not disclosing that the 
interest had ceased. This was the point of the case, and though 
there was a dictum of Lord Tenterden that the payment of the 
sum insured could not be enforced, it was not at all necessary 
to the decision of the case. The other cases cited on the argu- 
ment in this case were cases in Equity, where the propriety of the 
decision of Godsall v. Boldero did not come in question. The 
questions arose as to the right of the creditor and debtor inter se 
when the office had paid the value of a policy. Humphrey v. 
Arabin (Lloyd and Goold Irish Reports, temp. Plunkett, SI 8.), 
Henson v, Blackwell (4? Hare, 434.)> awd Phillips v. Eastwood 
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(Llojd and Gooid, Irish Reports, temp. Sagden, 270;); where the 
point decided wa^ that a life policy, as & security for a debt, 
paised under a will bequeathing debts; the Lord Chltncellor 
stikting thbt the offices found it not for their benefit to act oil th^ 
rigid rdle of Godsall v. BolderO. In these cases the different 
Jiidges concerned in them do not dispute ; some, indeed, appear 
to approve of the tase of Godsall v. Boldero, but it was not 
material in ilny way to controvert it, and the questions to be 
decided were quite independent Of the authority of that case. 

We do not think that we bught to feel ourselves bound, sitting 
in Error, by the authority of that case^ which itself could not be 
Questioned by writ of efror ; and tls so few, if any, subsequent 
cases have arisen in which the soundness of th^ principle then 
relied upon could be made the subject of judicial inquiry^ and as 
in practice it may be said that it has been constantly disregarded. 



8. Watson v. Spbatley. 10 Exchequer, 222. 

MUUn^ Qm^Hf^ Sham (h an ikieresi in Laud wUHin the Siaiuti cf Firduds. 

This was ati action fot non-delivety oi five shares in the 
Boscean mine, ih tdrh Wall, and the questioiis raised were whether 
the shares were afi interest iii land, or goods, wares, and merchan- 
dises within th6 mednihg of the Statute of frauds. The right of 
the company Was derived under an indenture, by which the purser, 
his executors, administrators, co-adventurers, and assigns, had full 
license, power, and authority from the freeholders to dig, work, 
mine, ahd search fbr ore, minerals, and metals iii and throughout 
certain liihits, arid the same tb carry away and dispose of to tiieit 
own use, for tweiity-one years. The adventure was a joint-stock 
company^ conducted mi the co*<-6ooA principle. The mine was pur- 
chased with money raised by calls on the shareholders. The mode 
of {ransferring shares was by a certificate of the sale, addressed by 
the vendor to the purser, and countersigned with an acceptance of 
the shares by the vendee ; on the receipt of which certificate, the 
pursei* substituted the name of the latter in the cost-book for that 
of the vendor. Sometimes the shareholders signed ofi" their names 
in the cost-book ; ih which case, they ceased to be shareholders, 
and there was paid to them the value of their shares, estimated 
with reference to the machinery and ore, but not the mine. It 
was held (per Martin, B., and Piatt, B.) that shares in this com- 
pany were not an interest ih land within the fourth section of the 
Statute of Frauds ; (per Park, B., and Alderson, B.), that it was a 
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question of fact for the jury, whether, under the above circum- 
stances,, the purser held the mine and machinery in trust, to employ 
the machinery in working the mine, and making a profit of it for 
the benefit of the co-adventurers, who were to share the profits 
only, in which case, the shares might be bai^ained for and trans- 
ferred by parol ; or whether the purser held the mine in trust for 
himself and his co-adventurers, present and future, in proportion 
to their number of shares ; and, if so, there was a direct trust in 
the reality, and consequently neither a bargain for, nor a transfer 
of, a share in such trust could be made without a note in writing. 
The Court held that a share in a joint-stock mining company is 
not goods, wares, or merchandise within the seventeenth section of 
the Statute of Frauds. 



9. White v. Crisp and Others. 10 Exchequer, 312. 

Negligence — Sunken Vessel — Duty of Owner, 

A vessel, belonging to one John Cook, foundered and sank in 
a navigable part of the Bristol Channel, where no obstruction to 
navigation previously existed, and remained there, wholly con- 
cealed and covered with water, so as to endanger other vessels 
having no notice of the fact. After the vessel had so foundered. 
Cook sold her, as a wreck, to the defendants, and relinquished the 
whole control to them. The defendants made all efforts to raise 
the vessel, but omitted to place any buoy or signal to warn off 
other vessels. The plaintiff"s vessel having run foul of this sunken 
vessel and received damage, he brought an action against the 
defendants, and declared as for negligence on their part, as owners, 
in omitting to give due notice of the danger — there being a dis- 
tinct averment, that up to the time of the injury to the plaintiff's 
vessel, the defendants, to whom the sunken vessel had been trans- 
ferred, had and exercised the possession, control, management, and 
direction thereof. The defendants pleaded, inter alia, 1st, that the 
sunken vessel was lying on a certain sand bank, out of the usual 
course and track of navigation ; 2ndly, that they had used all 
reasonable efforts to remove the wreck, and had wholly abandoned 
it at the time of the accident to the plaintiff's vessel. On de- 
murrer to the pleas, the Court of Common Pleas gave judgment 
for the plaintiff on the first of the above pleas, and for the de- 
fendants on the second, holding that the declaration * showed the 
defendants to have had it in their power, by due care and exertion, 
to have altogether removed their vessel, or to have shifted, at least. 
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its position, and so prevented the injury ; and such being the case, 
it was not any answer that the sunken vessel was in a part of the 
Channel not usually navigated, biit that the defendants would not 
have been liable unless possessed of such power, and, moreover, 
they were legally justified in abandoning the wreck after all rea- 
sonable efforts to remove it. 

The principles involved in this case are discussed in an elaborate 
judgment in the case of Brown v, Mallett (5 C. B. 599.), where Mr. 
Justice Maule laid it down that it is the duty of a person using a 
navigable river with a vessel, of which he is possessed and has the 
control and management, to use reasonable skill and care, to pre- 
yent mischief to others ; and lie adds that his liability is the same 
whether his vessel be in motion or stationary, floatinj^ or aground, 
under water or above it. Mr. Baron Alderson, in referring to this 
judgment, remarks : " It is clearly also laid down that this liability 
may be transferred with the transfer of the possession and control 
to another person ; and further^ that on the abandonment of such 
possession, control, and management, the liability also ceases. But 
it is also clear from Ren v. Watts (2 Esp. 675.), that from an un- 
avoidable accident producing the wreck of a vessel, no duty arises 
to the owner to take any precautions^ or to remove the'impediment 
to navigation whicli it creates. There is no reason for throwing 
on the owner any special share in the consequence of what may 
be considered as a misfortune both to him and the public." 

10. Casse v. Wright. 14f Com. Bench, 56'2. 

I^raciice — Granting JRules returnable at Chambers. 

On a motion made on the last day of Trinity Term to have 
this cause tried by a common jury under special circumstances, 
the Court of Common Pleas, after consulting with the Court of 
Exchequer, granted a rule Nisi to show cause on the following 
day before the Chief Justice at Westminster, saying that, although 
it was not the practice to enlarge rules to Chambers, without the 
consent of both parties, yet it was of constant occurrence on the 
last day of Term^ in cases of necessity, to grant rules Nisi return- 
able at Chambers. 

11. Churchwardens, etc. op St. Ann's, Westminster, v 

The Linnean Society. 3 Ellis & Bl. 793. 
Marylebone Vestry v. Zoological Society. Id. lb. 807. 

f- Hating ^^ Exemption of Scientific Society from, under 6 §• 7 Vict. c. 36. ». I. 

These were special cases submitted to the Court of Queen's 
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Bench under the 12 & 13 Vict. c. 45. s. 11.^ for the purpose of 
obtaining \he opinion of the Court whether the societies above 
mentioned are exempted from rates under ih^ 6 &7 Vict. c. 36. 
9.1. 

The Linnean Society was incorporated by Royal Chartef in 
1802, for the cultivation of the science of natural hbtory in all its 
branches, and more especially of the natural history of Great 
Britain and Ireland. It is supported by admbsion fees and con- 
tributions of its own fellows, who enter into an engagement to 
make the payments,^ and are liable to ejection for non-payment 
The fellows are entitled to receive copies of the published trans- 
actions. The Society let off some rooms of the house in which 
they transact their business, to the occupier of the adjacent house, 
granting him also free use of the hall, and staircase, and passages 
of their house ; and other rooms in the part of the house retained 
by the Society are occupied by the librarian and porter whose 
attendance in the house is necessary for the purposes qf the Insti- 
tution, a less salary being paid them in consideration thereofw 
The Court of Queen's Bench held that the Society were exempt 
from rate in respect of the whole of the premises so actually 
occupied for the purposes of the Institution under the statute 
6 & 7 Vict. c. 36. s. 1., the Institution being ^tablished for pur- 
poses of science exclusively, and supported by yoluntary contri- 
butions. 

Mr. Justice Crompton, hesitating as to whether the payments 
were voluntary. 

The Zoological Society was incorporated by Royal Charter for 
^he advancement of zoology and animal physiplpgy, aff4 ^^^ WtT^ 
ductjoq of new apd curious subj^pts of the aqjmf^l Isingdpm- 
The Society occupies lan^ on \yhich ar^ buil()ings appropriittqd 9s 
repeptacles for living anirpals and bird?, ^d as a myaeum for 
stuffed specimens. Three acres, not so ^ppropriatec), are culti- 
vated as a flower garden. Refreshpo^n^-rooms on the pfeinises 
are OGCupjed for the purpose qf supplying refresbmepts to visitors 
by Mr. Masters, who pays to the Society a rent fpr this privilege. 
The public are admitted to the grounds, either l^y paying qfipn^ 
upon each admittance, or by tickets given to them by the fellows. 
Once in the week for three mqntl^s in the year^ the ^qpi^ly are in 
the habit of prqcuring the attendapcq of a mmical baud. The 
Court of Queen's Bench held that the Society wa3 not exempt 
from rate under the statute as for premises occupied exclusively 
for scientific purposes. The Court further held the annual con- 
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tribations by the fellows are not voluntary contributions within 
the meaning of Art L, inasmuch as each fellow is entitled to a 
benefit not purely scientific, viz. not only to personal admission, 
but to admission for friends bv written orders and tickets. 



12. NicKLiN V. Williams, 10 Exch. 259. 

Bijfht of Support to Land and Houte* from adjaeeni Property — Damaget by 
Undermining, 

A declaration stated that the plaintifia were seised in fee of cer- 
tain (and &nd homf^s, which were contiguous to certain other laud, 
and the plaintiffs were entitled to the support of their said land 
and houses by the said land to which the same were so contiguous^ 
aud by fhe str^ts^ under \hfi saine, anfi also by th^ stra^ of xpinends 
ui^(}er the plaintiff's land ; and the defendant wcpngfuUy, ax^d with- 
out leayipg any proper or sufficient pUli^rs Q? supports, worked 
certain cof^l mines under the ^aid land and houses of the plaintiff, 
and und^r the land so cpntiguous to the same^ by reason wher^pf 
the soil and surface of the plaintiff's laud sank in, an4 the houses 
became ruinous. The defendant pleaded that^ after the committing 
of the alleged grieyanpe, an agi^^eu^ent wa^ ma4p between the 
plaiptifs an4 the defendant, reciting that an action ha(i[ been pom- 
i^^Uced against the defen^lant to recqy^r compensation for thq 
ipjury to the said lai^f) ap4 hq^sps by (.tie defendant worl^ing the 
ipiups under thp san^e, an4 all fml^hpr procepdings in tjie aptiflW 
v[^ve therpby stayed, pn the term^ that the defendant s)ipuld makq 
good all damage done to the premisps, and should repaid the same 
to thp satisfaction of a surveyor, and should pay the loss of rept 
until the premises should be restored, and alsp the cost qf the 
action and of the surveyor, and the defendant averrpd pprform- 
ance in the terms of the agrpement, and that the performance was 
accepted by the plaintiffs in satisfaction a^d dischargp of the claim 
in the deplaration. The plaintiffs newly assignpd that they sued 
not for the damages and injury in satisfaction and discharge of 
which the agrepment was entered into, but for that, after the re- 
pairing, by reason of the same acts which caused the damage, the 
land on which the said houses were erected further sank, by reason 
whereof the houses so repaired, and other houses of the plaintiffs, 
being on the same land, became ruinous. On demurrer, the Court 
of Exchequer held, that the cause of action was not the damage 
done to the plaintiffs' land and houses, by improperly working the 
mines, but th^ inintj to the plaintiffs' right to have their land and 
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houses supported by the contiguous land and strata of coal ; and, 
therefore, when any part of the necessary support was removed, 
although no actual damage, there was a complete cause of action 
for which the plaintiffs might have recovered prospective damage, 
and no new cause of action arose from the subsequent damage ; 
consequently, the agreement stated in the plea, and its performance, 
were a bar to the action. 

13. Taylor v. The C Rowland Gas and Coke Company. 
10 Exchequer, 293. 

Statute^ Construction of — 44 Geo. 3. c, 98. ». 14. is a prohihUary Act againH 
Unqualified Persons acting as Conveyancers, S^c, afui such Persons cannot recover 
Payment for their Services by Action, 

The plaiiitiif sued in the common form for work and materials. 
The defendants pleaded that the work, &c., related to the drawing 
and preparing conveyances and deeds, &c., for fee and reward, 
contrary to the 44> Geo. 3. c. 98., he the plaintiff not being qualified 
according to the requirements of that Act ; and to this plea there 
was a demurrer and joinder in demurrer, and the Court of Ex- 
chequer, after hearing the argument in support of the demurrer, 
decided in favour of the defendants. Mr. Baron Parke, in de- 
livering judgment, observed: — "The true principle is laid down 
in Cope V. Rowlands, 2 M. and W. 149., and Smith v, Mawhood, 
14 M. and W. 452., and the question in all these cases is^ whether, 
looking at the statute, the object of the Legislature in imposing 
a penalty was to prohibit the particular act, or whether it was for 
a different' purpose. Therefore, the simple point which we have 
now to decide is, whether the Legislature intended to prohibit 
this act being done under a penalty, and thus render it illegal ; for 
if so the plaintiff cannot recover. Now, looking at the statute, I 
am of opinion that the object of the Legislature was to confine the 
practice of drawing the instruments therein specified to a certain 
class supposed to have a competent knowledge of the subject, and 
to protect the public against the mistakes of inexperienced persons 
in matters of this kind ; and with that view the Legislature has 
prohibited these acts being done except by a particular class of 
persons. The object of the Legislature could not have been 
merely to secure to the revenue the duty on certificates, because 
it is only certain persons who can by law obtain such certificates. 
In that respect, the case is different from Smith v. Mawhood, 
where the object of the Legislature was to compel the obtaining 
of licenses, which any one might obtain, to deal in a particular 
commodity." 
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14. Attorney-General v. Radloff. 10 Exch. 84. 

WUneiB — AdmitmbUit^ of Defemdant in InfarmaHcn for JPtnaUuM, 

This was an information filed by the Attorney-General for 
smuggling penalties, under 8 & 9 Vict c. 87. ss. 46. and 82., and on 
the trial the defendant was tendered as a witness on his own behalf, 
and rejected. On a motion of the new trial coming on, the Lord 
Chief Baron and Baron Parke held, that the defendant was pro- 
perly rejected, the 14 & 15 Vict. c. 99. not having rendered him 
competent ; bat Barons Piatt and Martin held that he was compe- 
tent The difference of opinion between the learned Judges 
related wholly to the question whether an information at the suit 
of the Attorney-General for penalties for smuggling is or is not a 
criminal proceeding. lu the former case it was agreed the evi- 
dence would be inadmissible, in the latter the rejection was 
wrong ; but there being this difference of opinion, the rule 
dropped. 

15. DowDELL V. Australian R. M. Co. S Ellis & Bl. 902. 

fFitn€§t -» Co9t» aJBowtd to Party detaitud as a Witness — Mainienanee pending 
Rvlefor new TriaL 

The plaintiff in an action for a wrongful dismissal was a material 
and necessary witness, was examined at the trial, and obtained a 
verdict A rule for a new trial on the part of the defendant was 
obtained and discharged. The plaintiff, being a seafaring man, 
remained in this country to give evidence at the trial from the 
commencement of the action, and waited here till the result of the 
rule was known. He earned no money during this period, and 
was prevented from accepting numerous offers of employment as 
a sailor. The Master allowed the plaintiff on the taxation of 
costs his expenses of maintenance during the whole period. The 
Court of Queen's Bench, under the peculiar circumstances of the 
case, refused to review the Master's allowance, but intimated, that 
as a general rule such an allowance ought not to be sanctioned. 

%* The costs of the necessary detention of a witness were first 
sanctioned'by the case of Lonergan v. Royal Exchange Associa- 
tion Company (7 Bingh. 725.), and in Howes v. Barber (21 Law 
Journal, 2 B. 254.)^ the principle was extended to parties examined 
as witnesses on thieir own behalf. These were cases, of seafaring 
men^ and it was contended in Ansett v. Marshall (22 Law Journal, 
2 B. 1 18.), that the rule applied only to that class; but the Court 
of Queen's Bench held it to extend to other persons bond fide 
detained ; e. g. a. person about to emigrate to Australia. 
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POSTSCRIPT- 
BILLS OP EXCHANGE BILL.— PRACTICAL PABWA- 
MENTABT IMPBOVEMENT. 

Th£BE is no occaBion to call the attention of our readeis to 
a subject on which a difference of opinion can scarcely now 
be said to exist — the Bill so nearly passed last Session to 
remove one of the greatest blots on the Mercantile Law of 
England^ a peculiarity which distinguishes it from the law 
of all other civilised nations — Scotland;, too, as T^ell a^ France^ 
Holland, the Netherlands, Grermany, Italy. Everywhere 
but in England, if a person has, under his own hand, ac- 
knowledged the receipt of money or goods, and bound him- 
self to pay the debt, his creditor has the power of exacting 
by summary process the performance of the promise, the pay- 
ment of the debt, the debtor only having the right of re- 
lieving himself by summarily showing that he has been the 
victim of force or fraud, and securing the creditor against 
the consequences of delay while making out the defence. 
In England the creditor, the holder of the formal acknow- 
ledgment and obligation, only has the bei^efit of a lawsuit, 
in which l^is debtor may delay payment till he has exhausted 
the creditor's means, an(i may make away with bis property 
so as \o prevent any payment, how successful sopver the 
suit against him may prove in £^1 its stages. We do iiQt, 
therefore, stop to argue in favour of assimilating our law 
with that of all other trading countries by the removal of 
this glaring defect, and of giving the remedy so ^arnpstly 
sought by t)ie mercantile body, both in Ijpndon and in the 
provinces* But when liord Brougham again presented this 
Bill during the short Session before Christmas, a discussion 
took place among the Law Lords who, beside giving the 
strongest and most unhesitating support to the measure, 
adverted to the course of parliamentary proceedings, in a 
manner which indicates their approbation of a practical im- 
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provement ia the conduct of legislative business, at once of 
considerable value, and of easy adoption. 

In the letter of Lord Brougham to Lord Denman, which 
we published in our last Number, he intimated (p. 78.) that 
he might introduce the Bills of Exchange Bill as it had 
passed the Lords, and that if a new Standing Order were 
made by each House, allowing any bill in such circumstances 
to pass at once, by a single reading, the Bill in question 
might be sent to the Commons on the very first, but at 
latest on the second, day of the Session. But as there were 
some material apiendments made by the Commons on the 
Bill last Session, he proposed now introducing it as so 
amended, and consequently could not try the course pointed 
out in the Letter, of reintroducing the Bill as it passed the 
Lords. The subject of Draft Bills was, however, broached 
by him as well as by Lord Campbell and the Lord Chan- 
cellor, and it is to this that our attention may now be 
directed. 

In 1848, Lord Derby (then Lord Stanley) had brought 
the whole of this important matter before the House, and, 
with his usual ability, had made a statement of the evils 
which result from the entire interruption of legislative pro- 
ceedings by the prorogation of Parliament, coupled with the 
delay in one House of sending its !E|ills to the other. Into 
this subject it is unnecessary that we should now enter. 
All men have for many years made the same complaint ; but 
the grounds for it have of l^te years been very greatly in- 
creased by the manner in which the Commons transact their 
business, the endless debates on matters of no importance, the 
constant interruptions from the manoeuvres of small and un- 
important bodies of members, the want, we must not say 
of control over parties by their leaders, but we may suggest 
the insufficient weight and influence of these with their 
followers. When, therefore. Lord Derby brought forward 
this subject, ^ie received the thanks of all the Jiords, evei^ of 
those who differed most widely from him as to the remedy 
which he proposed. His Bill, after a good deal of opposi- 
tion, and with some changes, passed thropgh the House. 
In the Cpmrnons it was {|1$q a gQod deal opposed, but being 
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referred to a Select Committee sitting on the business of 
the House generally^ the objections appear to have been 
found insurmountable; certainly the Bill was dropped^ and 
it has not since been resumed in either House. 

Its object was^ with certain guards^ to make any Bill 
which had passed through all its stages in either House one 
Session, be taken next Session by the other House as if it 
had now passed ; in a word, to regard the two Sessions as 
one for this purpose. Lord Campbell and Lord Bedesdale 
objected to the measure altogether, both on constitutional 
grounds and on account of parliamentary privilege, as well 
as the rights of the Crown ; and^ they regarded the checks 
which were added to amend the Bill as rather destroying its 
alleged virtue, than as sufficient guards against its abuse. 
Lord Brougham, though strongly inclined to aid a plan 
having so useful an object, was of opinion that the Houses 
could, by altering their Standing Orders, do what the Bill 
proposed in a less objectionable manner, and it was known 
that Lord Lyndhurst took this view of the matter. Lord 
Langdale was so anxious to see some remedy provided for 
the admitted evil, that he gave his assent, though with great 
doubt and hesitation, reminding the House that a similar pro- 
posal had formerly been made, and was rejected at the in- 
stance of Lord Coke, upon constitutional as well as parlia- 
mentary grounds ; but he agreed with those who held this 
measure, as its author admitted it to be, inadequate for 
remedying the evil, and strongly expressed his opinion that 
until a Minister of Justice was placed at the head of our 
proceedings in preparing bills and superintending their 
passage through Parliament, it was vain to hope for any 
material improvement of our proceedings. ^ Lord Lansdowne 
and Lord Grey supported the Bill; and in the Commons 
Lord John Bussell chiefly doubted respecting it on the 

* Lord Derby, as well as Lord Langdale and Lord Broughanii had dwelt on 
the absolute necessity of providing more efFeetual means of making the legis- 
lative labours of each session creditable to Parliament as well as beneficial to 
the country. A Board to aid the two Houses having been suggested. Lord 
Langdale entirely approving the suggestion, still regarded the appointment of a 
Minister of Justice as an indispensable addition to it. We need hardly remind 
our readers how often we have dwelt on the same view of the subject 



Postscript. 437 

ground that the power of each House over its Standing 
Orders seemed to render it unnecessary. 

There can be no doubt whatever on this point ; and it is 
equally clear that two grave objections lie to the legislative 
measure. First, it is possible that circumstances may have 
changed in the interval between the two sessions^ so as to 
alter the opinion of the House which passed the Bill. Yet 
that House would be bound by the general act^ and then a 
Bill would be offered for the Boyal Assent which had in fact 
only passed through one House, unless some alteration re- 
quiring the consent of the other should have been made in 
the second session. Secondly, suppose this objection was 
removed by requiring one vote of the House which had 
passed it the session before, there remains the general and 
very weighty objection to legislation upon the proceedings of 
the two Houses — a thing ever to be most scrupulously 
avoided, and only to be permitted when, as in the case of 
contested elections, 1770, or of parliamentary privilege, 1840, 
it became absolutely necessary to give each House the aid, 
and indeed the protection, of the law. 

When, therefore, it is said, and justly said, that the power 
of the Houses over their Standing Orders is amply suflScient 
to afford the remedy sought, and that consequently legisla- 
tion is to be avoided, the question arises, in what way this 
power is to be exercised for attaining the object in view — 
the making the legislative proceedings of one session avail- 
able in the next without again going over the same ground ? 
Two ways have been pointed out : one of these in the Letter 
above referred to, and which was understood to have re- 
ceived the sanction of Lord Denman when the Bill of 1848 
was depending, — the making a general standing order, in 
each House, that every Bill passed by it one session should 
on a first reading be taken as passed next session, and so 
sent to the other. But we conceive that there is a valid 
objection to this course. The having any such general 
order is in some degree objectionable, though the constantly 
existing power of dispensing with it would greatly lessen the 
objection. But the main reason for rejecting this plaii is to be 
found in the risk of surprise which would attend it. Suppose 
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a change of opinion is apprehended since last sesnon, which 
is the main ground of objection to the legishrtiTe measur^j 
one reading might be given to the Bill without notice; and 
even if the new order required notice, still the single reading 
might be given at a time when the adversaries of the Bill were 
not present. The other course^ therefore, is on every account 
to be preferred; and that course appeared to have the assent of 
all the law lords who lately took part in th^ discnssioil that 
aros6 oh the Bills of Exchange Bill Without making mf 
general standing order, all that is required will be, in each 
individual case, to read the Bill a first time which hsd been 
passed through the House the session before, ahd then to 
give notice of moving to suspend the Standing Orders^ so 
that if no objection is made^ the Bill may pass through all 
its other stages at once. It is manifest that this course pre- 
cludes all possibility of surprise, at least all greater risk of 
it than is run as often as ihe motion for suspendbg the 
Standing Orders is made ; for that kotion may always be 
made on a day's notice^ even respecting Bills which had 
never before received the saiiction of the House: By this 
proceeding th^ Bill passed one session may on the first night 
of the session after be read a fir^t time, and on the second 
passed and sent to the other House. But if circumstanced 
have changed, or the opinion of the House has changed, 
during the interval, even the first reading would not bind 
the House ; the suspension of the Standing Orders would be 
resisted^ and the Bill would have to go through all its stages 
in the usual way. Only such Billb would be passed at once 
as had before been fuUy considered and approved, and as 
were exposed to no other objections how than in the pre- 
ceding session. The object would be secured of making the 
legislative labour of th^ one sessioh as available as it ought 
to be the session after, and thus saTing all that might other- 
w.ise be lost by the prorogation. 

CRIMINAL LAW JURISDICTIONS. — PRESSING RE- 
FORMS. 

Among the Law Reforms imperatively required, and which 
were dropt last Session by the late introduction of the Bills, 
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are the dispensing with Grand Juries in many cases within 
the district of the Central Criminal Court, propounded in 
the Bill of the Becorder of London, and the enabling of 
Justices St Petty Sessions or Stipendiary Magistrates to dis- 
pose of cases of larceny when the prisoner pleads guilty, pro- 
posed in the late Mr. Aglionby's Bill. Alike and equal are 
the grievance ancl the absurdity of having half the prisoners 
at each Quarter Sessions and Assizes brought before the 
Grand Juries (with all the witnesses), when they plead guilty 
the moment they are arraigned; not less so the fact that in 
many cases they have suffered as much imprisonment as the 
Court could sentence them to, whereby the effect of the 
punishment is lost. Minister of Justice, or no Minister of 
Justice, these Bills must now be renewed and passed^ or the 
grievous |,blots being discovered, and on all hands admitted, 
we shall become the laughing-stock of all sane people, as 
well as of the merrie imps of criminak themselves. 



LAW LITERATURE. 

We are compelled to postpone Notices and Articles on the 
following Books and Subjects which claim our attention: — 

1. Mr. Theodore Sedgwick's ''Rule for the Measure of Da- 
mages." 

2. Mr. May's Third Edition of "Parliamentary JPractice." 

3. Mr. Finlaison's " New Common Law Procedure Acts 1852 — 
1854," with an Introduction, Practical Notes, and the New Rules. 

4. Mr. Parson's " Treatise on the Law of Wills." 

5. Mr. Sergeant Atkinson's " Shipping Laws." 

6. Mr. Sergeant Atkinson's " Sheriff Law." 

7. Mr.^Locke King's (M. P.) " Injustice of the Law of Succes- 
sion to the Real Property of Intestates." 

8. The Recorder of Birmingham's Letter to Lord Brougham on 
the practical Measures to be adopted on the Establishment of 
Reformatory Schools." 

9. Mr.Xindley's Introduction to the " Study of Jurisprudence." 
10. Mr. Leoni Levi's " Manual of Civil Law." 

And a variety of others. 
We have made arrangements for the more regular discharge 
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of this departmeDt of our duties^ and if the publishers will be 
so good as to transmit their books not too late in the 
Quarter^ they will in future be noticed briefly, or at hrge, 
as the opportunity will allow, in the current Number of the 
Review. 

It is desirable that they should be sent as early as possible, 
that they may fall in with the arrangements for giving them 
a complete notice, satisfactory to Reader and to Author. 

In the meantime we beg to commend attention to the 
works which we have referred to. They are all deserving of 
it, not only for their subjects, but generally for their treat- 
ment. We only regret that circumstances have as yet for- 
bidden of our treating in this publication of the subjects in 
a manner worthy of their importance, — a task which we 
shall not fail to perform in our next Number. 
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